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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through 
the Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 
(A. D. 1601) 


In re Avon Datry Company et al. AMA Doc. Nos. 75-1 to 75-42, 
inclusive. Decided September 15, 1947. 


Dismissal—Petitions for Relief 


Since petitioners failed to justify any conclusion of illegality or invalidity in 
connection with the findings or provisions of the order attached, and the find- 
ings and provisions objected to are supported by the promulgation record, 
the relief requested by the petitions is denied and the petitions are dismissed.* 


Attack Upon Validity of Order No. 75—Character of Proceeding—Proceeding 
Properly Limited to Consideration of Promulgation Record 


Since these proceedings are to determine whether an order or any provision 
thereof, or any obligation imposed in connection therewith, “is not in accord- 
ance with law” and since petitioners’ protests are in connection with an order 
issued after notice, hearings, findings, etc., the scope of these proceedings is 
limited to what the scope would be in a judicial review; hence, the presid- 
ing officer was correct in limiting the proceeding to consideration of the 
promulgation record.* 


Order No. 75—Regulation of Intrastate Activities Directly Burdening, 
Obstructing, or Affecting Interstate Commerce 


The petitioners’ invocation of a small amount of interstate commerce percentage- 
wise is of no avail because (1) substantial amounts of interstate handling of 
milk are regulated by the order and the intrastate regulation is necessary in 
order to make effective the interstate handling; (2) full reach of the com- 
merce clause and the act itself permit the regulation solely of intrastate 
activities where these directly burden, obstruct, or affect interstate com- 
merce; (3) it is not compulsory that jurisdiction under the act be measured 
solely by the amount of fluid milk completely regulated and priced by the 
order that is purchased by handlers from producers located outside the State 
of Ohio; and (4) it is not compulsory that any particular percentage of the 
handling regulated by an order be actual interstate handling.* 


Order No. 75—Validity of Pool Plant Provisions 


Since petitioners do not show that the requirements of the pool plant provisions 
are arbitrary, unreasonable, discriminatory, unsupported by evidence, or 
otherwise “not in accordance with law,” and there was considerable evidence 
with respect to the problem of getting enough milk into Cleveland and at 


* Reference to other points involved in this case will be found in Index-Digest in this 
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886 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 6A.D, 


the same time safeguarding the interest of the producers, it is determined 
that the pool plant provisions are reasonable and supported by evidence.* 


Order No. 75—Validity of Classification Provisions 


Petitioners’ contention that fluid cream should be’ classified as Class II, their 
protest that the provision of section 975.5 (b) (ii) to the effect that milk 
moved more than 100 miles from a pool plant to a non-pool plant remains 
Class I is in violation of the use classification provision of the act, and their 
objection to the classification in Class I of bulk fluid milk sold to manu- 
facturers of soup, candy, and bakery products are untenable as the appropriate 


method of seeking any change in these matters is an amendment hearing.* 


. Karl P. Spencer and Mr. Karl E. Holderle, Jr., of St. Louis, Missouri, for 
petitioner. Mr. Julius C. Krause and Mr. Frank E. Callinan for Dairy 
Branch, Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The 42 petitions identified by the docket numbers listed in the cap- 
tion were filed under Section 8c (15) (A) of the Agricultural Adjust- 
ment Act (1933), as amended and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 (7 U.S. C. 1940 ed. 
601 et seq.), hereinafter called the act. The petitions were filed on 


August 2, 1946. 

On July 26, 1946, the Secretary of Agriculture, pursuant to the act, 
issued an order regulating the handling of milk in the Cleveland, 
Ohio, milk marketing area to become effective in part on August 1, 
1946, and the remaining part on September 1, 1946. The order was 
issued after the usual statutory procedure of notice, hearing, etc. An 
application for a stay of the effectiveness of the order was denied on 
October 16, 1946, 5 A. D. 817. See also 69 F. Supp. 400 (N. D. Ohio, 
1946). 

Each petition attacks the validity of Order No. 75 as a whole and 
also the validity of specific provisions. The general attack upon the 
validity of Order No. 75 is based upon the contention that findings 
made by the Secretary when he issued the order were not supported 
by the hearing record upon which the order was based. These findings 
are as follows: 

(1) That the milk to be regulated by the order is in the current of 
interstate or foreign commerce or directly burdens, obstructs, or affects 
interstate or foreign commerce in milk or its products; 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(2) That the issuance of an order regulating the handling of milk 
in the Cleveland, Ohio, marketing area and all the terms and condi- 
tions thereof will tend to effectuate the declared policy of the act; 

(3) That prices calculated to give milk produced for sale in the 
Cleveland marketing area a purchasing power equivalent to the pur- 
chasing power of such milk as determined pursuant to sections 2 and 
8c of the act are not reasonable in view of the price of feeds, available 
supplies of feeds and other economic conditions which affect market 
supplies of and demand for such milk and the minimum: prices specified 
in the order are such prices as will reflect the aforesaid figures, insure a 
sufficient quantity of pure and wholesome milk, and be in the public 
interest, and 

(4) That the issuance of an order is the only practical means pur- 
suant to the act to advance the interests of the producers of milk which 
is produced for sale in the Cleveland marketing area. 

The specific provisions of the order contested and the grounds are 
as follows: 

(1) The definition of the marketing area, on the ground that the 
record evidence does not support it but instead supports a more exten- 
sive area. 

(2) The five-month waiting period provided in section 975.3 (a) (3) 
of the order as a condition to becoming a pool plant, on the grounds 
that it is arbitrary, unreasonable, discriminatory, and contra to the 
record, 

(3) The minimum requirements for pool plants otherwise contained 
in section 975.3 (a) (3) of the order on the grounds that they are insuf- 
ficient and are not supported by the record. 

(4) The provisions of section 975.5 (b) (1), (2) and (3) (c), 975.5 
(d) (3) and 975.5 (e) (2) regarding the classification of sweet and 
sour cream, ice cream and ice creany mix, condensed milk and the 
reclassification of products on the grounds that these provisions are 
unlawful, arbitrary and capricious. 

(5) The failure to insert a provision in the order allowing location 
differentials on a// milk moved regardless of classification and desig- 
nation, on the ground that such provision is supported by the pre- 
ponderance of the evidence. 

(6) The provisions of section 975.10 relating to marketing service 
deductions from payments to producers on the ground that they may 
result in discrimination between members of a cooperative association 
and nonmembers. 

In addition, all petitions except petitions AMA 75-13, 75-25, and 
75-89 object to the pooling provisions of the order, contending that 
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the hearing record supported an individual handler pooling arrange- 
ment instead of a market-wide pool as provided in the order. All the 
petitions ask the Secretary to rule that the order is not in accordance 
with law or, in the alternative, that its contested provisions be modified. 

In addition to the specifications of objection to the order set forth 
in the petitions, two further objections have been raised by the peti- 
tioners for the first time in their brief. The first is that section 975.5 
(f), (g) and (h) would permit manipulation for competitive advan- 
tage by corporate entities having two plants. The second is that since 
cream was classified as Class I by the order, the producers should sup- 
ply 115 to 120 percent of the milk needed for Cleveland fluid purposes 
instead of the 105 percent in effect because of the allocation provisions 
of section 975.5 (g). 

With the consent of the petitioners and the representative of the 
Dairy Branch, Production and Marketing Administration, United 
States Department of Agriculture (hereinafter called respondent), 
and pursuant to notice, a prehearing conference was held in relation 
to the petitions on November 21, 1946. At the prehearing conference 
the petitioners were represented by Mr. Karl P. Spencer, attorney at 
law, 407 North Eighth Street, St. Louis 1, Missouri, and by Mr. 
Henry Ingersoll, 711 Gardner Building, Cleveland, Ohio. The re- 
spondent was represented by Mr. Julius C. Krause, Office of the Solici- 
tor, United States Department of Agriculture. At the prehearing 
conference, it was stipulated that the 42 proceedings be consolidated 
for hearing and consideration and accordingly it was ordered that the 
petitions be consolidated for this purpose. However, it was further 
stipulated and ordered (1) that petitions bearing docket numbers 
AMA 75-13, 75-25, and 75-39 should be considered in one group, and 
all other petitions in another group, with respect to whether the pro- 
visions of Order No. 75 which establish a “market-wide pool” are in 
accordance with law, and (2) that petitions numbered AMA 75-1 
through 75-6, 75-10, 75-15, 75-19 through 75-23, 75-30, 75-32, 75-35, 
75-37, and 75-38 should be considered in one group and all other 
petitions in another group with respect as to whether the provisions 
of Order No. 75 relating to the amount and payment of class prices, 
equalization among handlers, and the payment of minimum prices to 
producers are in accordance with law. It was further stipulated that 
the petitioners are handlers of fluid milk in the Cleveland area and that 
their places of business are in the State of Ohio; and that their names, 
capacities, status, interests, and addresses are as set forth in paragraph 
one of each of their respective petitions. 

At the prehearing conference, the petitioners asked permission to 
amend the petitions in two additional respects. The presiding officer 
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ruled that he did not have authority to grant the amendments to the 
petitions as requested but that if petitioners desired to file amended 
petitions and include the proposed provisions, opportunity would be 
given to them to doso. Petitioners did not file amended petitions. 

The petitioners requested also at the prehearing conference that 
they be permitted to submit oral testimony to support the contentions 
set out in their respective petitions. The presiding officer ruled that no 
additional evidence would be received as to the legality of the order 
concerning matters occurring since the close of the promulgation hear- 
ing, because the action of the Secretary in issuing the order would have 
to be tested from the promulgation record upon which the Secretary 
acted. The petitioners then made offers of proof as to what they pro- 
posed to prove by oral testimony. The offers of proof were separately 
and severally denied by the presiding officer and, at the time, peti- 
tioners excepted to the ruling of the presiding officer as to each pro- 
posed offer separately and severally. 

In view of the rulings of the presiding officer, an oral hearing for 
the reception of evidence was unnecessary. Both petitioners and re- 
spondent filed suggested findings of fact, conclusions and order, and a 
supporting brief. Respondent filed a reply brief. 

The presiding officer issued his report on June 23, 1947, proposing 
that all petitions be dismissed. Petitioners filed no exceptions to the 
report but respondent excepted to certain statements in the report. 
The presiding officer revised his report in the respects excepted to by 
respondent and filed a revised report on July 27, 1947. Petitioners 
were given an opportunity to file exceptions to the revised report but 
did not do so. 

FINDINGS OF FACT 


1. Notice of hearing on a proposed marketing agreement and order 
under the act for the Cleveland, Ohio, marketing area was published in 
the Federal Register on November 10, 1945 (10 F. R. 13827). 

2. Pursuant to such notice a promulgation hearing was held at 
Cleveland, Ohio, November 29-December 7, 1945, and January 28- 
February 21, 1946. The transcript of the hearing contains more than 
2,300 pages and there are 88 exhibits. Notice of the Assistant Admin- 
istrator’s report and opportunity to file written exceptions with 
respect to the marketing agreement and order proposed in the report, 
was published in the Federal Register on June 11, 1946 (11 F. R. 
6348). Exceptions to the report were filed and thereafter the report 
of the Assistant Administrator was modified, and the Secretary issued 
Order No. 75, a part of which became effective August 1, 1946, and the 
remaining part on September 1, 1946. 
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3. The petitioners, all handlers subject to Order No. 75, and docket 
numbers of the petitions are as described in their petitions: 


AMA 75-1 
AMA 75-2 
AMA 75-3 


AMA 75-4 


AMA 
AMA 


AMA 
AMA 
AMA 
AMA 


AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 
AMA 


wo wo WO W WO WH 
ODM ON SD Ot RP 


Avon Dairy Co. 

Joseph B. Balazs, d/b/a Balazs Products 

Henry Bruder, M. Z. Bruder, M. L. Bruder, 
Copartners, d/b/a Bruder Dairy Products Com- 


pany 

Domenic Demarco, d/b/a B. H. Child Dairy 

Joseph Meglich, d/b/a Clover Dairy 

The Corlett Dairy 

Dairymens Ohio Farmers Milk Company 

O. A. Dean Dairy 

The Eagle Dairy and Ice Cream Company 

W. H. Elbrecht, d/b/a W. H. Elbrecht Dairy 

Henry E. Abell, d/b/a Elm Farm Dairy 

Euclid Race Dairy Co., Ine. 

The Fairmount Creamery Company 

Catherine Gedeon, d/b/a Gedeon Dairy 

John J. Hercl and Clarence Hercl, Copartners, 
d/b/a Herel Dairy 

The Hillside Dairy Company 

John Horten, d/b/a Horten Dairy 

Leonard Task, Bernard Task, Isadore Task, Co- 
partners, d/b/a Ideal Dairy 

Anton Slaby, d/b/a Independence Dairy 

Tom Kysilka, d/b/a Kysilka Dairy 

Anton Snyder, d/b/a Lyon Dairy Company 

Joseph N. Malec, Joseph F. Marek, Copartners, 
d/b/a Malec & Marek Dairy Company 

E. Dufek, d/b/a Maple Heights Dairy 

The Meyer Dairy Products Company 

Miller’s Gold Seal Dairy, Inc. 

Moss Farm Dairy, Inc. 

C. E. Obrock Dairy Company 

Florence Abell, d/b/a Old Meadow Creamery 

Jo Zelenka, d/b/a Perfection Dairy 

Irvin Holscott, d/b/a Pleasant View Dairy 

Michael Bondra, d/b/a Portage Dairy 

James Macerol, d/b/a Rosedale Dairy 

H. Schieve Dairy, Inc. 

The Schneider-Bruce Dairy Company 

John Hayden, Paul Schanzenbach, Adam Palker, 
Copartners, d/b/a Service Milk Company 
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AMA 75-36 Walter Kaszubski, d/b/a South End Dairy 

AMA 75-37 James Kriz and Vincent Prochazka, d/b/a Sun- 
crest Dairy 

AMA 75-38 Barney Dolocek, d/b/a Sunrise Dairy 

AMA 75-39 The Telling-Belle Vernon Company 

AMA 75-40 Sam Vinocur, d/b/a The Vinocur City Dairy 

AMA 75-41 Fred E. Walker, d/b/a F. E. Walker Dairy 

AMA 75-42 W. J. Wilmerink, R. M. Wilmerink, Copartners, 
d/b/a Wilmerink Dairies Company 

4, (a) The City of Cleveland, Ohio, through its health department, 
exercises jurisdiction over most of the milk subject to Order No. 75. 
The City of Cleveland requires that all milk and cream and many 
milk products intended for distribution in Cleveland must come from 
plants holding permits from the health department. Said city issues 
plant permits that fall generally into three classes, namely, fluid milk, 
cream, and manufacturing permits (R. 149, 150; Exs. 14-16) Of 
these three types of permits, the fluid milk represents the highest 
standard, cream is intermediate, and manufacturing, lowest. Said 
city also issues farm permits to farmers whose milk will be permitted 
to be sold in the City of Cleveland (R. 144-148; Exs. 8-13). The only 
difference between fluid milk permits and cream permits is that Cleve- 
land performs laboratory tests of bacteria count, etc., at fluid plants but 
not at cream plants and farmers supplying fluid plants are more re- 
stricted as to how the dairy barns can be used as to arrangements and 
sanitary conditions (R. 156). Cream which comes in under a cream 
permit may be used for any purpose in the plant including the stand- 
ardization of fluid milk (R. 157). 

(b) The difference between fluid permit requirements and those for 
a cream permit are so slight that at times of milk shortage temporary 
fluid permits are issued to cream plants upon request (R. 158). In 
times of emergency temporary cream permits are also issued on re- 
quest to plants holding manufacturing permits. 

(c) Some of the fluid milk plants are not inspected directly by 
the Cleveland authorities but instead the inspection of some other city 
is recognized. Fluid permits are granted to milk plants having Akron, 
Ohio, and Detroit, Michigan, fluid milk approval (R. 171, 174). 

5. Substantial quantities of milk in interstate commerce are regu- 
lated by Order No. 75. Fluid milk was received regularly by handlers 
in 1945 from 43 inspected and qualified producers located in Penn- 
sylvania (R. 2066, Ex. 21). On the basis of average receipts per aver- 

1The references throughout are to the pages of the transcript of the promulgation hear- 


ing and to exhibits received in evidence at that hearing. 
764396—47——_2 
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age farm in 1945 (Ex. 63B) this milk amounts to about four million 
pounds per year. Petitioners’rief admits receipts of over 2,000,300 
pounds. This is apparently based on .43 percent of total market re- 
ceipts whereas it was testified that this percentage was .7 percent for the 
year ending April 1945 (R. 2066). Shortly before the promulgation 
hearing another milk plant at Dunkirk, New York, became qualified to 
ship fluid milk regularly into Cleveland (R. 205-7, Ex. 23A). It was 
estimated that the amount received from this plant would be from 40 
to 60 ten-gallon cans a week. It would amount to 3,500 to 5,000 pounds 
a week (R. 206). 

6. (a) There are substantial quantities of milk produced in Ohio 
which are absorbed outside of the state in fluid or other form. Sub- 
" stantial quantities of Cleveland inspected and qualified milk go into 
milk plants operated by handlers regulated by Order No. 75, which 
milk is used to make products which go into interstate commerce. The 
Orrville Milk Condensing Company maintains and operates plants at 
Orrville and Trail, Ohio, both of which hold fluid milk permits from 
the City of Cleveland. These two plants are the sole source of fluid 
milk for five Cleveland handlers (R. 1565, 1577) and during the fall 
months when the supply of milk is shortest other Cleveland handlers 
receive milk from these plants (R. 1565). About half of the milk 
receipts at these two plants is sold as fluid milk in all markets, although 
at times of the year the percentage is less than that (R. 1580). The 
balance of the milk received by these two plants is manufactured into 
condensed milk, milk powder, and ice cream mix, which is regularly 
sold in various states including West Virginia, Kentucky, and Penn- 
sylvania (R. 1574-5, 1587). Such milk is received from 611 inspected 
and approved producers for the Cleveland, Ohio, market (R. 171, 200). 
If these producers delivered an average of 254.4 pounds of milk per day 
in 1945 (Ex. 63B), it would mean delivery of about 56,700,000 pounds 
of milk per year which is received directly from producers in this oper- 
ation alone. In addition surplus inspected milk is received from other 
handlers in substantial quantities for manufacturing purposes (R. 655, 
1580-1). Large amounts of cream are also received at the Orrville 
plant from a subsidiary plant at Goshen, Indiana (R. 1568). When 
not used in Orrville, the Indiana cream is used for butter or is sent 
to eastern markets (R. 1568). 

(b) The United Dairy Company at Lodi, Ohio, has a plant which 
has a fluid milk permit from the City of Cleveland (Ex. 20). During 
eight or nine months of the year more than 50 percent of its milk 
intake goes into Cleveland for fluid distribution by Cleveland handlers 
(R. 1289). The balance of this inspected milk is diverted to another 
plant of the United Dairy Company where it is made into evaporated 
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milk which is sold in Ohio, New York, and Pennsylvania (R. 1286-7). 
The inspected plant has over 100 producers. This plant handles over 
nine million pounds of producer milk per year. 

(c) The Dorset Milk Company has a plant which has a Cleveland 
fluid milk permit (R. 531, Ex. 20) and which ships from less than 50 
percent to about 80 percent of its receipts to Cleveland handlers de- 
pending upon the season (R. 532). It also sells milk for manufactur- 
ing purposes (R. 532). In addition it sells milk in fluid form to the 
Isely milk plant at Youngstown, Ohio (R. 534), which in turn dis- 
tributes the milk in Pennsylvania (R. 2206, Ex. 76). All producers 
at the Dorset plant have Pennsylvania inspection as well as Cleveland 
inspection so as to permit such sales. This plant has 227 producers 
(R. 531). On the basis of the average production per producer in 
1945 (Ex. 63B), this plant handles over 21 million pounds of producer 
milk per year. 

(d) The Telling-Belle Vernon Company has a plant at Prospect, 
Ohio, which is approved as a regular fluid milk plant for Cleveland 
(R. 656, Ex. 20). This plant in 1945 transferred milk from its plant 
to the plant of the Windsor Evaporated Milk Company at Findlay, 
Ohio, to be made into evaporated milk to be sold in interstate com- 
merce (R. 2180, 2189). The amount of this milk so transferred is not 
stated in the record. It is substantial enough, however, to warrant the 
maintenance of manufacturing facilites at the plant (R. 598, 1772-3). 

(e) All the milk received from producers at the aforesaid plants is 
regulated and priced under Order No. 75. As a result of the above 
operations Order No. 75 prices a great deal of milk which is made into 
milk products that move in interstate commerce. 

7. (a) Substantial amounts of milk come into the Cleveland mar- 
keting area from outside of Ohio. This milk is not priced under Order 
No. 75 but is nevertheless subject to regulation under it. The Pet Milk 
Company at Hudson, Michigan, and Adrian, Michigan, ship large 
quantities of fluid milk into Cleveland for a few months each year 
during the short production months. In 1945 these shipments were as 
follows: September, 571,790 pounds; October, 1,511,787 pounds; and 
November, 880,280 pounds. While these shipments are not subject to 
the pricing provisions of Order No. 75 the handling of such milk is not 
free from regulation under Order No. 75. The handler must report 
the quantity of butterfat and skim milk in all such milk received by 
him, its utilization, and such other information as:the market admin- 
istrator may require (Order Section 975.4 (a) ). The handler must 
maintain adequate books and records showing the above information 
and must maintain such other facilities as may be required by the mar- 
ket administrator to verify the handler’s reports (Order Section 
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975.4 (c) ). Such milk is classified with all other receipts according to 
use or disposition (Order Section 975.5) and is subject to the pay- 
ment of administrative assessments by the handler (Order Section 
975.9). Both of these plants are fully qualified by the Cleveland health 
department to deliver fluid milk to Cleveland throughout the entire 
year (R. 280-2). If these plants desired to become pool plants they 
could do so on request by shipping a fraction of their receipts to Cleve- 
land for only three months (Order proviso Section 975.3 (a) (3) ) or if 
they continue to ship for five months, they would automatically be- 
come pool plants (Order Section 975.3 (a) (3) ). If the plants become 
pool plants, the milk therefrom would also be priced under Order 
_ No. 75. 

(b) Large quantities of milk in the form of cream regularly enter 
the Cleveland marketing area from other states. These shipments are 
regulated but not priced under Order No. 75. The United Milk Prod- 
ucts Company moved an average of one hundred 40-quart cans of 
cream daily from points in Indiana and Michigan to the Cleveland 
marketing area (R. 413-5, 427). Converting this to a milk equivalent 
of 4 percent butterfat content it would amount to 86,500 pounds of 
such milk per es (R. 427). In addition, quantities of so-called 
“emergency cream” are brought into the marketing area during the 
months of short production. In October 1945, 962 40-quart cans of 
40 percent cream were brought in from Michigan and for the month 
of November 1945, it was shown that 1,048 cans of 40 percent cream 
were received from Michigan. These shipments alone are equal to 
approximately 1,600,000 pounds of 4 percent milk. The cream which 
is imported from outside of Ohio is received by Cleveland milk han- 
dlers (R. 447-8) and may be and is used for any purpose for which 
fluid milk may be used (R. 157, 1109-1110). 

8. There is substantial competition in the procurement of milk 
between intrastate milk for Cleveland and milk for interstate manu- 
facturing uses. Nestle’s Milk Products Company at Marysville, Ohio, 
lost much of its farm supply of milk to the Prospect plant of Telling- 
Belle Vernon Company when the Prospect plant was qualified in 1941 
as a fluid milk plant for Cleveland (R. 1774, 2180-3; Exs. 75, 83). 
This same condition prevailed with respect to the plant a the M. & R. 
Dietetics Company at Columbus, Ohio (R. 2181). The expansion of 
the Cleveland fluid milkshed has been at the expense of manufacturing 
plants to the southwest of Cleveland (R. 175-7). 

9. The Cleveland fluid milkshed overlaps the milkshed for other 
large cities such as Pittsburgh, Pennsylvania, Toledo, Ohio, Colum- 
bus, Ohio, Youngstown, Ohio, and Dayton, Ohio. The marketing 
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areas for Toledo, Ohio, Columbus, Ohio, and Dayton-Springfield, 
Ohio, are areas under regulation by Federal marketing orders. 

10. Considerable quantities of Cleveland inspected milk are made 
into milk powder and butter (R. 218, 1286, 1574-5, 1772-1885; Exs. 
20, 75, 83). Such products move in the State of Ohio and also in 
interstate commerce. Such products are also sold in Ohio in competi- 
tion with similar products manufactured outside of the State of Ohio 
that are in interstate commerce. 


CONCLUSIONS 


Before any discussion or conclusions upon petitioners’ grievances, 
it must be pointed out that these are proceedings for decision as to 
whether the order, any provision thereof, or any obligation imposed 
in connection therewith, “is not in accordance with law.” There is a 
distinction, then, between. these proceedings and proceedings under 
section 8c of the act looking to amendment of an order. Questions 
as to policy or desirability are not appropriately present in these pro- 
ceedings but only those questions which would be legitimately inquired 
into and adjudicated in court proceedings. Moreover, these proceed- 
ings by their nature are review proceedings. Since petitioners’ pro- 
tests are in connection with an order issued after notice, hearing, 
findings, etc., the scope of these proceedings is limited to what the 
scope would be in judicial review. Hence the presiding officer was 
correct in limiting the proceeding to consideration of the promulga- 
tion record. Petitioners’ offers at the prehearing conference were 
(1) offers of evidence already in the promulgation record and (2) 
offers not of evidence but restatements of their allegations which are 
legal conclusions. 

In petitioners’ document containing suggested findings of fact, sug- 
gested conclusions, suggested order, and brief, petitioners do not men- 
tion or press some of the complaints in their petitions. Failure to 
continue these complaints means that they have been abandoned. In- 
deed, petitioners by failing to except to the presiding officer’s reports 
have abandoned their entire case. Nevertheless, we shall give con- 
sideration to petitioners’ claims in the order argued by petitioners in 
their suggested findings, conclusions and brief. 


Interstate Commerce 

First, petitioners say that there is insufficient interstate commerce 
upon which to predicate Federal regulation of the Cleveland, Ohio, 
marketing area and that the intrastate handling of milk in that area 
in no way burdens, obstructs, or affects interstate commerce. This 
is the most important issue raised by petitioners and consequently 
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the Findings of Fact describing evidence in the promulgation record 
are devoted mainly to this issue. Petitioners concede that there is 
some interstate commerce but take the position that this amount is 
trivial and insignificant, constituting only about one-half of one 
percent of petitioners’ receipts from “producers” as defined in the 
order with less than one percent additional received by petitioners 
as “other source milk.” Petitioners’ argument is restricted to the 
mention merely of their purchases of milk from beyond the State of 
Ohio. Finding of Fact 6 shows that substantial amounts of Cleve- 
Jand inspected and qualified milk are made into milk products which 
go into interstate commerce. Finding of Fact 7 (a) shows that large 
_ amounts of milk come into the Cleveland marketing area from out- 
side Ohio and while not priced by the order, the milk is regulated 
by the order and could readily come under the pricing provisions of 
the order. Finding of Fact 7 (b) reveals that sizable amounts of 
cream regularly enter the Cleveland marketing area in interstate 
commerce. These shipments are regulated but not priced by the 
order. The cream may be and is used for purposes for which fluid 
milk is used. 

It is apparent, then, that there is a good deal more actual inter- 
state commerce in the handling of milk regulated by the order than 
petitioners admit. It is not compulsory as petitioners imply that 
jurisdiction under the act be measured solely by the amount of fluid 
milk completely regulated and priced by the order that is purchased 
by handlers from producers located outside the State of Ohio. 

As we have observed in several decisions in proceedings presenting 
the same question as that involved here. Jn re Pestel Milk Company 
et al.,6 A. D. 85 (1947) ; Jn re Bauer’s Dairies et al.,4 A. D. 528 (1945) 
(aff'd as Beatrice Creamery Company et al. v. United States (D. Kan- 
sas, July 1947) ), it is not required by the act and certainly not by the 
commerce clause that any particular percentage of the handling regu- 
lated by an order be actual interstate handling. Here there are sub- 
stantial amounts of interstate handling and the kind of regulation 
provided by the act is ineffective as to the interstate handling unless the 
intrastate handling is likewise regulated. United States v. Wright- 
wood Dairy, 315 U.S. 110 (1942). In that decision, the Supreme Court 
said that Congress intended by the act to confer the full reach of the 
commerce clause. In the light of the evidence of record, some of 
which is described above in the Findings of Fact, the conclusion is 
reached that it would not be possible to make the statutory plan oper- 
ative with respect to the interstate handling in the market unless the 
intrastate handling was also covered by the plan. 
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The full reach of the commerce clause and the act itself permit the 
regulation solely of intrastate activities where these directly burden, 
obstruct, or affect interstate commerce rather than a Federal regulation 
of interstate commerce. So that petitioners’ invocation of a small 
amount of interstate commerce percentage-wise is of no avail if the 
intrastate handling can be said to have such a relationship to inter- 
state commerce in milk. The Findings of Fact show such a relation- 
ship. This basis of Federal jurisdiction was thoroughly gone into in 
In re Pestel Milk Company et al., supra, and some of the important 
court decisions in support of this view are: Santa Crue Fruit Pack- 
ing Company v. National Labor Relations Board, 303 U.S. 453 (1938) ; 
Consolidated Edison Co. v. National Labor Relations Board, 305 U.S. 
197 (1938) ; United States v. F. W. Darby Lumber Co., 312 U. S. 100 
(1941) ; Connecticut Light and Power Company v. Federal Power 
Commission, 324 U.S. 515 (1945) ; Wickard v. Filburn, 317 U.S. 111 
(1942) ; Mabee et al. v. White Plains Publishing Co., Inc., 327 U.S. 
178 (1946). 


Pool Plant Provisions 

Petitioners next attack provisions of section 975.3 (a) and (b) 
with respect to “pool” plants. They contend that the qualification of 
section 975.3 (a) (3) (i)—shipment to a pool plant of 10 percent of 
the total monthly receipts of at least 14 days in each of five delivery 
periods—is too generous and will result in too much “other source” 
milk and will dilute the pool with lowered returns to producers. On 
the other hand, they condemn the requirement in section 975.3 (a) 
(3) (ii) which they say requires a plant shipping 50 percent of its 
receipts to a pool plant to wait for five delivery periods before it can be- 
come a pool plant. This is said to be too rigid a requirement. Peti- 
tioners likewise do not approve of section 975.3 (b) (2) whereby a plant 
having become a pool plant because of shipments to a pool plant 
loses its pool plant status if it furnishes less than 10 percent of its 
dairy farm supply of milk to a pool plant for three most recent delivery 
periods, excluding April, May, June, and July. 

Petitioners’ dissatisfactions with the pool plant provisions are 
entirely differences of opinion with respect to desirability. Petitioners 
do not show that the requirements are arbitrary, unreasonable, dis- 
criminatory, unsupported by evidence, or otherwise “not in accordance 
with law.” There was considerable evidence with respect to the prob- 
lem of getting enough milk into Cleveland and at the same time safe- 
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guarding the interests of the producers. The provisions are reasonable 
and supported by evidence.” 

Petitioners’ final contention as to pool plants is simply that under 
section 975.5 (f), (g) and (h) there is a possibility that two pool 
plants having separate corporate entities but operating as a unit under 
the same management can manipulate their transactions in such a way 
as to gain an advantage over other handlers. Whether any such 
manipulation would ever take place is pure speculation and, if it did 
take place, there is no assurance that it would be permitted. There is 
nothing in petitioners’ arguments in this connection that shows any 
illegality in the order provisions. 


- Classification Provisions 

Petitioners have some dissatisfaction also with the classification 
provisions. The first of these is the inclusion of fluid cream in Class I. 
Petitioners contend that fluid cream should be classified as Class II. 
Petitioners argue that the result of putting cream in Class I at the 
Class I price is that the order price is higher for such cream than 
the price for cream not priced under the order and that, consequently, 
a competitive disadvantage results with loss of the cream market for 
cream priced under the order. We do not agree that the hearing 
record does not support the placing of cream in Class I.* As far as 
petitioners’ claim of prospective competitive disadvantage for this 
cream is concerned, the order has been amended to price this cream 
lower than the price for fluid milk. There is no legal compulsion 
that cream be placed in a different classification than fluid milk. 

Petitioners protest the provision of section 975.5 (b) (ii) to the 
effect that milk moved more than 100 miles from a pool plant to 
a nonpool plant remains Class I is arbitrary, unreasonable, unwar- 
ranted, and a violation of the use classification provision of the act. 
Moving milk such a distance for manufacture would seem to be un- 
common from the hearing record and cannot be said to be arbitrary 
or unreasonable. Such provisions are not violative of the act. 
Queensboro Farm Products Inc. v. Wickard, 137 F. (2d) 969 (C. C. A. 
Yd, 1943). Moreover, the order has been amended as a result of an 
amendment hearing to extend the distance to 160 miles.° 

Petitioners have a final contention in connection with the classi- 
fication provisions. They object to the classification in Class I of 
bulk fluid milk sold to manufacturers of soup, candy, and bakery 


2R. 379-384, 418, 446, 486, 514-522, 532-534, 651, 662-669, 680, 1289, 1648-1649, 
1772-1777, 1787-1800, 1802-1803, 1840, 2013, 2037-2038, 2171-2173, 2207-2214. See 
also: 11 F. R. 6348, 6350. 

3 R. 854-857, 1070, 1321, 1322 ; Exhibits 41, 41A, and 41B. 

412 F. R. 5840. 

512 F. R. 5840. 
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products. If there is any milk so sold, there was no proposal at the 
promulgation hearing for any special classification. The proposal 
and the evidence were to the effect that milk not otherwise classified 
should be classified as Class I. The appropriate method of seeking 
any change in this connection is an amendment hearing. 


Other Issues 

The remaining grievances in petitioners’ suggested findings of fact, 
conclusions and brief concern (1) the reclassification provisions, (2) 
location differential on all milk, and (3) margin of receipts above 
daily needs. Petitioners’ contentions on reclassification are purely 
argumentative as to whether some modification would be desirable. 
The location differential provisions are supported by the record evi- 
dence. The movement of milk to Cleveland for manufacturing pur- 
poses does not add value to the products manufactured therefrom 
by virtue of such movement. Such milk can normally be utilized at 
some manufacturing plant located in the country and the manufac- 
tured product can then be transported to Cleveland or ultimate desti- 
nation at a very low transportation cost in comparison with the cost 
of transporting fluid milk. As a producer of milk for the Cleveland 
market incurs certain extra costs in producing inspected milk which 
is designed for the highest class utilization under the order (fluid con- 
sumption as Class I milk), it would seem unfair to saddle such pro- 
ducer with transportation costs to Cleveland for use of his fluid milk 
in the lowest class (manufactured products) when such milk can be 
utilized at a country manufacturing plant. The hearing record con- 
tains substantial evidence on this point (R. 1442-1445, 1478-1493, 
1882-1884, 2025, 2040-2045, 2260-2263). 

Petitioners have misconstrued the requirements of the order as to 
the margin of fluid receipts needed by handlers. Petitioners con- 
tend in their brief that: 

“t * * the margin of fluid receipts needed over the daily demand is approxi- 
mately 15% to 20%, when cream is included in Class I. The undisputed facts 
are that handlers must have an amount of producer milk equal to not less than 
105% of their Class I fluid milk sales. However, at the time of the hearing the 
testimony with reference to a margin of 5%-14% was premised on the fact that 
cream would be in Class II. But now with the assignment of fluid cream and 
skim milk products to Class I, the need for an increase of this margin is obvious 
and it is absolutely necessary that handlers receive from producers a minimum 
of 115% to 120% of their daily Class I sales (as now defined) in order to fulfill 
their consumer obligation.” 

Petitioners’ contention that the percentage should be increased because 
of the inclusion of cream in Class I is premised on a misconception of 
the order provision applicable thereto. Such provision requires pro- 
ducers to supply up to 105 percent of Class I uses, exclusive of cream. 
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so that the inclusion of cream for other purposes of the order in such 
class does not decrease the producers’ obligation to supply 105 percent 
of handlers’ requirements for “Class I fluid milk sales.” 

As mentioned above, the petitions raise issues that petitioners 
dropped when they argued their cause. In addition to the finding on 
interstate commerce, petitioners protested the finding that the order 
will tend to effectuate the declared policy of the act, the finding as to 
prices and the finding that the order was the only practical means to 
achieve the objectives of the act. Petitioners also made allegations in 
the petitions objecting to the definition of the marketing area in the 
order, the classification of ice cream, ice cream mix and condensed milk, 
and the selection of a market-wide pool instead of an individual handler 
pool, and they charged that the order may discriminate between mem- 
bers and nonmembers of cooperative associations of producers. 
Nothing of significance or substance is alleged or disclosed by peti- 
tioners to justify any conclusion of illegality or invalidity in connec- 
tion with the findings or provisions of the order attacked. The find- 
ings and provisions objected to are supported by the promulgation 
record. . 

Although it may not have been necessary in view of petitioners’ ap- 
parent abandonment of their entire case by failing to take exceptions 
to the presiding officer’s reports, we have tried to cover all the points 
raised by petitioners. Anything not mentioned, of course, is over- 
ruled or denied by the issuance of this decision and order. 


ORDER 


The relief requested by the petitions is denied and the petitions are 
dismissed. 


(A. D. 1602) 


In re Zenttu-Goptey Company, Inc., and Joun McCuay, Jr. CEA 
Doc. No. 42. Decided September 3, 1947. 


Suspension of Trading Privileges Held in Abeyance 


Where respondents pursuant to agreement with Dairymen’s association in- 
terested in supporting price of butter purchased for the association’s account 
97 percent of butter on the New York Mercantile Exchange at not less than 
the price fixed by the association, it is held, that respondents manipulated 
the price of a commodity in interstate commerce in violation of the act, and 
order entered suspending their trading privileges for 90 days, such suspen- 
sion to be held in abeyance for two years conditioned upon observance of the 
act by respondents.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Intrastate Aspects of Methods of Manipulating Prices Not Changing Character 
of Transactions in Interstate Commerce 










Since under sections 6 (b) and 9 of the act and under the commerce clause of 
the Federal constitution it is not required that the methods of manipulating 
the price of a commodity in interstate commerce be themselves interstate, 
the act has been violated by respondents even though the manipulative 
transactions might be said to have been physically intrastate and, in any 
event, the New York Mercantile Exchange is a market interstate in char- 
acter and the purchases made by respondents were transactions in inter- 
state commerce.* 












Interstate Commerce—Intent of End of Movement of Commodity as Criterion 
of Character of Transaction—Intermingling of Purchases, When Not Changing 
Interstate Character of Transaction 









The general rule is that where transportation has acquired an interstate char- 

acter “it continues at least until the load reaches the point where the 
parties originally intended that the movement should finally end” and the 
intermingling of such purchases or sales with intrastate transactions does 
not interfere with the federal power to regulate the entire transaction.* 








Constitutional Law—Fifth Amendment—Use of Terms not Defined in Act 


Although the words “manipulation”, “manipulate”, and “manipulating” are not 
defined in the act, these terms are not so vaguely used as to render the part 
of the act defining a violation in those terms unconstitutional under the Fifth 
amendment of the Federal constitution.* 










Mr. Benj. M. Holstein for complainant. Messrs. John W. Burke and Herbert A. 
Heerwagen, of Davies, Auerbach, Cornell &€ Hardy, New York City, for re- 
spondents. Mr. John J. Curry, Hearing Examiner. 









Decision by Thomas J. Flavin, Judicial Officer 







DECISION AND ORDER 






This is a disciplinary proceeding under the Commodity Exchange 
Act (7 U. S. C. Chapter 1) involving charges by the complainant 
(usually called the Government herein) that the respondents, Zenith- 
Godley Company, Inc., and John McClay, Jr., of New York City, 
manipulated the price of butter in interstate commerce in that on or 
about December 17, 1946, the Dairymen’s League Co-Operative As- 
sociation, Inc. (hereinafter called the League), engaged respondents’ 
services to purchase butter for its account on the New York Mercan- 
tile Exchange, on December 18, 19, 20, 23, and 24, 1946, “at not less 
than 84 cents per pound”, and that pursuant to such engagement the 
respondents during such period of time offered to purchase and did 
purchase approximately 668,000 pounds of butter on the New York 


















*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Mercantile Exchange for the account of the Dairymen’s League at 
the price of 84 cents per pound. It is alleged that the price of 84 cents 
per pound paid for the butter thus purchased was an artificial and 
manipulated price which influenced or determined the price of butter 
in interstate commerce and constituted a violation of Sections 6(b) 
and 9 of the Commodity Exchange Act (7 U.S. C. 9, 13).2 

The respondents in their answer denied the charges, and by way of 
affirmative defense set forth their version of the transactions involved 
and their participation therein. The answer also set up as affirmative 
defenses (1) that the transactions involved were not in interstate com- 
merce as that term is defined in the act, (2) that the acts complained 
of did not constitute manipulation within the terms and meaning of 
the act and that the words “manipulation”, “manipulate”, and “manip- 
ulating” are so vague, indefinite and uncertain as to render the part of 
the statute defining a violation in those terms unconstitutional under 
the Fifth Amendment to the Constitution of the United States, and 
(3) that the prohibition against manipulation of prices does not gov- 
ern cash transactions under the act. 

A hearing was held at 60 Beaver Street, New York, New York, on 
March 18, 1947, before John J. Curry, a hearing examiner duly desig- 
nated by the Acting Chief Hearing Examiner, United States Depart- 
ment of Agriculture, to act as referee in the proceeding. Benjamin M. 
Holstein, Office of the Solicitor, appeared for the complainant. The 
firm of Davies, Auerbach, Cornell & Hardy, 1 Wall Street, New York, 
New York, John W. Burke and Herbert A. Heerwagen of Counsel, ap- 
peared for the respondents. At the close of the Government’s case, 
respondents moved to dismiss the proceeding. The examiner denied 
the motion. Both parties offered testimony and introduced exhibits in 
evidence. By agreement the time for filing suggested findings of fact, 
conclusions, order, and briefs was extended to May 20, 1947, and both 
parties filed such documents within the time allowed. On June 20, 
1947, the Government filed an amendment to its suggested findings of 
fact, conclusions, and order. The examiner issued his report on July 

*“Sec. 6 (b). If the Secretary of Agriculture has reason to believe that any person 
(other than a contract market) is violating or has violated any of the provisions of this 
Act, or any of the rules and regulations made pursuant to its requirements, or has manip- 
ulated or is attempting to manipulate the market price of any commodity, in interstate 
commerce, or for future delivery on or subject to the rules of any board of trade, he may 
serve upon such person a complaint stating his charges in that respect, to which complaint 
shall be attached or contained therein a notice of hearing * * * requiring such 
person to show cause why an order should not be made directing that all contract markets 


until further notice of the Secretary of Agriculture refuse all trading privileges to such 
person. * * * 

“Sec. 9. Any person who shall * * * manipulate or attempt to manipulate the 
price of any commodity in interstate commerce, or for future delivery on or subject to the 
rules of any board of trade, * * *  ghall be deemed guilty of a misdemeanor, and upon 
conviction thereof, be fined not more than $10,000 or imprisoned for not more than one 
year, or both, together with the costs of prosecution.” 
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16, 1947. No exceptions were filed and no oral argument before the 
deciding officer was requested. Except for some rearrangement, this 
decision and order are, then, substantially the same as proposed by the 
examiner in his report. 

The issues are (1) whether the butter prices established on the New 
York Mercantile Exchange on December 18, 19, 20, 23, and 24, 1946, 
were manipulated and (2) whether the prices of a commodity in inter- 
state commerce were manipulated. 

It is not disputed that respondent McClay, while acting as a broker, 
purchased on the Exchange during the above five-day period 668,060 
pounds of butter for the account of the League. Respondent McClay, 
however, denied that he was aware of the purpose of the League in 
acquiring the butter. 

FINDINGS OF FACT 


1. Respondent Zenith-Godley Company, Inc. (hereinafter referred 
to as Zenith-Godley), is a New York corporation having its principal 
place of business and office in New York, New York. It is a wholesale 
dealer engaged in the business of distributing butter and eggs. 

2. Respondent John McClay, Jr., New York, New York, during all 
the times material herein was and now is president of Zenith-Godley 
and enjoyed membership trading privileges on the New York Mercan- 
tile Exchange, a duly designated contract market under the act. The 
brokerage commissions realized by respondent McClay in connection 
with the transactions involved herein inured to the benefit of Zenith- 
Godley. The butter involved herein was in New York at the time of 
sale and ready for immediate delivery. All transactions were for cash. 
Prior to the date of the transactions involved herein, respondent Me- 
Clay had not operated in the capacity of broker on the Exchange. 

3. The Dairymen’s League Co-Operative Association, Inc., is a co- 
operative association of milk producers with offices at 11 West 42d 
Street, New York, New York, and is engaged in the business of mar- 
keting fluid milk produced by its members. It does not have member- 
ship trading privileges on the New York Mercantile Exchange. 

4. Under the provisions of an order of the Secretary of Agriculture 
issued under authority contained in the Agricultural Marketing Agree- 
ment Act, as amended (7 U.S. C. 601 e¢ seg.), the price required to 
be paid by handlers for Class I-A or fluid milk during any month is 
determined by a formula based substantially upon prices paid for 
Grade A butter on the New York market.2.; On December 17, 1946, the 





2 Order No. 27, as Amended, Regulating the Handling of Milk in the New York Metro- 
politan Marketing Area (7 CFR. Ch. IX, Part 927). Other factors that enter into the 
formula are the average price of skim milk for human consumption and the average price 
of skim milk used for anlnal feed. 
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price of Grade A butter on the Exchange had declined to 8214 cents 
per pound and on that date the League ascertained that, pursuant to 
the formula referred to above, the price of such butter would have to be 
quoted at 84 cents or higher from December 18 through December 24 
for the price of Class I-A or fluid milk to remain at the same level 
during January 1947 as it had been during December 1946. 

5. On December 17, 1946, the Executive Committee of the League 
determined to support the price of butter in order to prevent a de- 
crease in the price of milk, and on the afternoon of the same day 
its representatives conferred with respondent McClay regarding mak- 
ing purchases of butter on the Exchange. Pursuant to instructions 
. from the League, respondent McClay on December 18, 19, 20, 23, and 
24, 1946, purchased on the Exchange for the account of the League a 
total of 668,060 pounds of Grade A butter, or a total of 97 percent of 
all the Grade A butter sold on the Exchange during this period. 
During the same period respondent McClay sold to the League out of 
the inventory of Zenith-Godley 48,404 pounds of Grade A butter and 
133,048 pounds of Grade AA butter. About 96 percent of all the 
butter purchased by McClay was purchased at 84 cents or higher. 
McClay’s trading during this period was the equivalent of 40 percent 
of the volume of trading on the New York Mercantile Exchange during 
the immediately preceding 514-month period. During this period 


McClay stood ready to purchase all Grade A butter on the Exchange 
at the price of 84 cents or higher and on December 18 and December 
24, 1946, made bids for Grade A butter on the Exchange at prices of 
84 and 8414 cents, respectively, which bids remained unfilled at the 


close of trading. 

6. The normal difference in prices between the Chicago butter market 
and the New York butter market ranges from zero to 2 cents, the New 
York price being generally higher than the Chicago price by the 
amount of the freight rate of 114 cents. On December 18 and 20, 1946, 
the spread was 41/ cents, on December 23, 1946, it was 6 cents, and on 
December 24, 1946, it was 71/4, cents. As a result of the wide spreads, 
large quantities of butter were diverted during the five-day period 
from the Chicago market to the New York Mercantile Exchange. 

7. The price of Grade A butter on the New York Mercantile Ex- 
change declined from 87 cents on December 9 to 8214 cents on De- 
cember 17 and further declines in price were expected on the latter 
date. 

8. The price of Grade A butter on the New York market rose from 
8214 cents on December 17 to 84 cents on December 18 and remained at 
#4 cents through December 24, 1946. After the League discontinued 
its purchases at the close of trading on December 24, the price of 
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Grade A butter dropped from 84 cents on December 24 to 74-75 cents 
on December 26, 1946. The rise in price to 84 cents and the 84-cent 
price through December 24 were due largely to the activities described 
in Finding 5. The price decline after December 24 was due largely to 
the cessation of purchases for the League. 

9. The price of butter on the New York Mercantile Exchange deter- 
mines the price of butter on the New York market, and the price of 
butter on the New York market determines the price of butter in 
Philadelphia and points in New Jersey and affects the price of butter 
in Boston and Chicago. 

10. Most of the butter shipped to New York City originates in 
states other than New York. 

11. Members of the New York Mercantile Exchange have customers 
located in states other than New York and butter is bought and sold on 
the New York Mercantile Exchange for shipment to other states. 

12. Of the total quantity of butter purchased by respondent McClay 
during the five-day period, 208,319 pounds were at the time of pur- 
chase owned by out-of-state consignors and were sold for their accounts 
on the Exchange. 

CONCLUSIONS 


I 


The Government contends that price manipulation took place dur- 
ing the five-day period from December 18 through December 24, 1946, 
in that the respondents, the corporate respondent acting through re- 
spondent McClay, prevented the price of Grade A butter from going 
down to its natural price level during such period. In /n ve General 
Foods Corporation et al.,6 A. D, 288, decided April 28, 1947, it is stated 
at page 305 that “To manipulate prices means . . . to cause prices to 
go up or down by means directed to either such end or to prevent prices 
from going up or down by means directed to either such end.” 

There seems to be hardly any doubt that the prices established dur- 
ing the five-day period were manipulated. On December 17 the League 
committed itself to a program of heavy purchases of Grade A butter 
during the five-day period that followed when during that period it 
was essential for its purpose that the price of such butter be 84 cents 
on December 18 and remain at that price during the remainder of the 


period. The record shows that by reason of the League’s purchases it 


was the market and thereby fixed the price. ‘The League succeeded in 
its purpose and on December 26, 1946, it issued a press release announce- 
ing the success of its undertaking. 

Respondents claim that MeClay was unaware of the purposes of the 
League in entering the butter market and that MeClay was merely 
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purchasing butter for a customer. McClay was following instructions 
to buy butter at a predetermined price when the market price was 
declining. While it is possible that McClay was not entirely familiar 
with the technical provisions of Order No. 27 as amended, he could 
not help but know under the circumstances that the purchases were for 
a price-influencing purpose in connection with butter rather than 
merely to procure butter for a customer. 


II 


Respondents urge also that they did not manipulate the price of 
butter in interstate commerce in violation of the act. They argue 
that the butter McClay purchased had come to rest at the time of sale 
and that, therefore, whatever interstate character it may have had 
prior to that time was ended when the butter came to rest in New 
York. 

Sections 6 (b) and 9 of the act prohibit the manipulation of prices 
of a commodity in interstate commerce. It would seem that under 
these statutory provisions, and certainly under the commerce clause 
of Article I of the Constitution, it is not required that the methods of 
manipulating the price of a commodity in interstate commerce be 
themselves interstate. In other words, if the price of a commodity 
in interstate commerce is manipulated, the act has been violated 
even though the manipulative transactions which brought about the 
result might be said to have been physically intrastate. But in any 
event, it is clear (1) that the New York Mercantile Exchange is a 
market interstate in character and (2) that much of the butter pur- 
chased was itself in interstate commerce and that such purchases 
were transactions in interstate commerce. 

Over 90 percent of New York City’s butter supply comes from 
other states, principally from the Middle West. Members of the 
Exchange have customers located outside of the State of New York. 
Accordingly, it would appear that in the common course of trade 
butter arrives in New York from the West, it is bought and sold 
on the New York market and some of it goes on to other states for 
ultimate consumption. Butter prices established on the New York 
Mercantile Exchange largely determine butter prices on the Phila- 
delphia market and points in the State of New Jersey. New York 
prices also affect prices on the Boston market and the Chicago market. 
Such facts are generally recognized by the trade. Moreover, the 
Exchange is a duly designated contract market subject to the pro- 
visions of the Commodity Exchange Act and the rules and regula- 
tions issued pursuant thereto. It would seem, then, that the New 
York Mercantile Exchange is a market interstate in character. 
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Chicago Board of Trade v. Olsen, 262 U.S. 1, 40 (1923). This 
market is similar to the markets such as stockyards regulated under 
the Packers and Stockyards Act, 1921, as amended (7 U.S. C. 201 
et seq.), and the designated areas under Title V of the Packers and 
Stockyards Act, as amended (7 U.S. C. 218 e¢ seg.), with respect to 
which the handling of live poultry is regulated. ‘The constitu- 
tionality of these statutory provisions regulating these markets is 
well-established. 

Any question on whether respondents manipulated the price of a 
commodity in interstate commerce is dispelled when it is seen that a 
substantial portion of the butter purchased, 208,319 pounds, was sold 
for the account of consignors located in Iowa, Illinois, Minnesota, and 
New Jersey. The New York vendors of this consigned butter were 
the consignees. 

The courts have repeatedly held that purchases of live poultry by 
marketmen at the live poultry terminals in New York City are trans- 
actions in interstate commerce. Local 167 v. United States, 291 U.S. 
993, 297 (19384); Live Poultry Dealers Protective Ass’n v. United 
States, 4 F. (2d) 840 (C. C. A. 2d, 1924); Greater New York Live 
Poultry Chamber of Commerce v. United States, 47 F. (2d) 156, 158 
(C. C. A. 2d, 1931) ; ef. Schechter v. United States, 295 U.S. 495, 542 
(1935). The interstate character of the transaction is not changed 
by reason of the fact that the commission merchants may have pur- 
chased the shipments of poultry they had received from producers 
in interstate commerce and which later they sold to marketmen, in- 
stead of selling such poultry on commission. Greater New York Live 
Poultry Chamber of Commerce v. United States, supra; United States 
v. Frie R. Co., 280 U.S. 98 (1929). It is well established that com- 
merce includes the purchase and sale in connection with interstate 
transportation quite as much as it does the transportation. Binderup 
v. Pathe Exchange, 263 U.S. 291, 309 (1923) ; Swift & Co. v. United 
States, 196 U. S. 375, 398 (1905) ; Mulford v. Smith, 307 U. S. 38, 48 
(1939) ; Bahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 290, 
291 (1921); Lemke v. Farmers Grain Co., 258 U.S. 50, 54 (1922) ; 
Stafford v. Wallace, 258 U.S. 495, 519 (1922). 

In the case of United States v. Independent Meat & Pouliry Market, 32 F. Supp. 317 
(1940), the District Court for the District of New Jersey held that the sale to a marketman 


of live poultry owned by the seller, a receiver operating at the city market in Newark, 
New Jersey, was not a transaction in interstate commerce. This decision cites the Schech- 
ter case as authority and directs attention primarily to the activities of the marketmen 
subsequent to the purchase of live poultry at railroad terminals. It is believed that any 
Statements of the Court which may indicate that the purchases of live poultry at a railroad 
terminal, such as the City Market, are not in interstate commerce, are inconsistent, not 
only with the holding of the Supreme Court in the Schechter case but with the decisions 
in the other cases cited. 


764396—47——-3 
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The general rule is that where transportation has acquired an inter- 
state character “it continues at least until the load reaches the point 
where the parties originally intended that the movement should finally 
end.” Jilinois Central R. R. Co. v. Louisiana R. R. Comm., 236 UV. S. 
157, 163 (1915). The intermingling of such purchases or sales with 
intrastate transactions does not interfere with the Federal power to 
regulate the entire transactions. United States v. Rock Royal Cooper- 
ative, Inc., et al., 307 U.S. 533 (1939) ; Currin v. Wallace, 306 U. S. 1 
(1939) ; United States v. Wrightwood Dairy Co., 315 U.S. 110, 120 
(1942). 

The fact that the State of New York may have been the final desti- 
nation of all the butter purchased by Mr. McClay is immaterial. As 
above indicated, its interstate movement had not ended prior to its 
purchase by him and could not, therefore, be affected by its disposition 
after such purchase. The precise point was covered in the Greater 
New York Live Poultry Chamber of Commerce case, supra, at page 
158, where the court recognized the circumstance that in the livestock 
cases, the cattle, after sale and processing in Chicago, resumed their 
interstate journey as finished products. The court conceded that this 
feature was absent in the case then before it, but held such absence 
immaterial and stated that the result in the livestock cases would not 
have been diiferent “had the steers shipped from the West to Chicago 


been bought for butchering and sale in the Chicago market.” 

We may conclude that since the New York Mercantile Exchange is 
an interstate market, and particularly since the transactions in this 
case involved the purchase of butter which, at the time of such pur- 
chase, was moving in interstate commerce, the manipulation which 
occurred was manipulation of the price of a commodity in interstate 


commerce, 


Iil 


Respondents also insist that the words “manipulation”, “manipu- 
late”, and “manipulating” are so vague and uncertain as to render 
the part of the statute defining a violation in those terms unconstitu- 
tional under the Fifth Amendment to the Constitution of the United 
States. Similar objections were raised and overruled in Jn re General 
Foods Corporation et al., supra. In Bartlett Frazier Co. v. Hyde, 65 
F. (2d) 350 (C. C. A. 7th, 1933), cert. denied, 290 U. S. 654 (1933), 
a proceeding under the Grain Futures Act, it was contended that the 
statute made use of the term “manipulate” without defining what was 
meant by it and that for this reason the statute was void. In the 
course of its opinion, the court stated (at page 354) that “Even if 
we were disposed to attribute to the term undue uncertainty or indefi- 
niteness, Chicago Board of Trade v. Olsen would forbid.” Accord- 
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ingly, it is concluded that there is no substance to respondents’ con- 
tention on this point. 


IV 


Little need be said concerning respondents’ contention that the act 
does not cover cash or spot transactions. 'The Supreme Court in the 
course of its opinion in Chicago Board of Trade v. Olsen, supra, indi- 
cated clearly (page 39) that cash transactions were covered by the 
Grain Futures Act (predecessor to the Commodity Exchange Act) 
and added that “A futures market lends itself to . . . manipulation 
much more readily than a cash market.” The plain import of the 
language of the statute shows that cash transactions are subject to 
regulation. Section 6 (b) of the act forbids manipulation of the price 
of any commodity in interstate commerce [of a cash nature] ov for 
future delivery. Sections 4 (b) and 9 contain similar prohibitions. 
The act and the legislative history preceding its enactment make it 
clear that both types of transactions come within the purview of the 


statute. 

It should be stated that most of the suggested findings and conclu- 
sions presented by each of the parties have been discussed or ruled upon 
in the course of this decision. If any of such matters have not been 
ruled upon specifically, the decision shall be considered as having over- 


ruled all findings or conclusions inconsistent with it. 

The violations found herein are serious and warrant remedial meas- 
ures. As McClay wasa responsible officer of the corporate respondent, 
the latter must be held equally lable for the violations. The Gov- 
ernment in its suggested findings and conclusions and order made the 
following recommendation : 

“As above indicated, these violations were wilful because Mr. McClay intended 
his acts to have result which they in fact did have. However, it does appear 
that he may have been led to believe by his principals that no irregularity on 
his part would be involved in making such purchases. While we recognize the 
fact that, having chosen to trade on a contract market he was under the duty 
of doing so in accordance with law, we believe that in view of this mitigating 
circumstance the purposes of the Act will be served in this case by a suspension 
of the trading privileges of both respondents for a period of ninety (90) days, 
such suspension to be held in abeyance for a period of two years conditioned upon 
their observance of all provisions of the Act and regulations during that period.” 
There is nothing in the record which would cause us to dissent from 
the recommendation thus made and it is therefore adopted herein. 


ORDER 


All contract markets shall refuse the respondents Zenith-Godley 
Company, Inc., and John McClay, Jr., all trading privileges for a 
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period of ninety days; provided, however, that this sanction shall not 
become effective unless within a period of two years from the date of 
this order the said Zenith-Godley Company, Inc., or John McClay, Jr., 
after complaint and hearing in accordance with established procedure, 
should be found to have again violated the act, then and in chat event 
and without further notice to the said Zenith-Godley Company, Inc., 
or John McClay, Jr., the Secretary of Agriculture or his duly author- 
ized delegates may issue a supplemental order in this proceeding 
vacating such suspension and making effective forthwith the aforesaid 
denial of trading privileges for such 90-day period. 

A copy of this order shall be sent by régistered mail to each of the 
parties and to each contract market. 


(A. D. 1603) 


In re GENERAL Foops Corporation ct al. CEA Doc. No. 34. Decided 

September 26, 1947. 
Interpretation of Term “Trading Privileges” Used in Prior Orders 

Since the term “trading privileges” generally includes all trading privileges on a 
contract market save those specifically excepted, it was not the intent in the 
orders of April 28, 1947 and July 11, 1947, to order the refusal of trading 
privileges with respect to cash grain trading and, therefore, the term 
“trading privileges” therein used should be interpreted to apply only with 
respect to futures trading. 


Decision by Thomas J. Flavin, Judicial Officer. 
INTERPRETATION 


There has been raised informally a question in connection with the 
suspensions of trading privileges ordered in the decisions and orders 
entered in this proceeding under the Commodity Exchange Act (7 
U.S. C. Chapter 1) on April 28, 1947 (6 A. D. 288) and July 11, 1947 
(6 A. D. 652). The question arises by reason of the term “trading 
privileges” generally including all trading privileges on a contract 
market save those specifically excepted. It was not the intent in the 
aforementioned orders to order the refusal of trading privileges with 
respect to cash grain trading. Therefore, in the application of those 
orders, they should be interpreted to direct contract markets to deny 
trading privileges to the respondents: only with respect to futures 
trading. 

Of course, at the present time the orders are stayed pending judicial 
review by the United States Circuit Court of Appeals for the Seventh 
Circuit. 
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Copies hereof shall be served upon the parties, or their counsel of 
record, and each contract market. 


(A. D. 1604) 


In re Unton Stock Yarps Company or Omania. P&S Doc. No. 344. 
Decided September 2, 1947. 


Voluntary Reduction in Charges 


Respondent’s request for an authorization to reduce the price of hay and alfalfa 
delivered in ton lots or more, granted, and since good cause is found for 
making the rule effective less than 30 days after the publication thereof, the 
respondent is authorized to file and put into effect Supplement No. 8 to 
Schedule No. 11. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Harry B. Coffee, of Omaha, Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U. S. C. 181 et seg.). The respondent is now 
authorized to assess certain temporary rates and charges set out in 
its Tariff No. 11, and supplements thereto, by orders issued on August 
30, 1946 (5 A. D. 609), and September 27, 1946 (5 A. D. 685). 

By petition filed on July 25, 1947, the respondent requested that the 
rates and charges provided for in said orders be extended for a further 
period of one year. After publication of the notice of this petition 
and answer by the Livestock Branch, an order was issued on August 
22, 1947, continuing the provisions of the orders of August 30, 1946, 
supra, and September 27, 1946, supra, in effect to and including Sep- 
tember 9, 1948. Such order of August 22, 1947, becomes effective by 
its terms on September 9, 1947. 

By a petition filed on August 25, 1947, the respondent has requested 
authorization to file and put into effect an amendment to its tariff re- 
ducing the price of hay and alfalfa delivered in ton lots or more. The 
Livestock Branch has filed an answer recommending that this peti- 
tion be granted and urging that an order be issued effective immediately 
without notice and publication in the Federal Register. 

Inasmuch as the modification will result in a reduction in charges 
which will be of benefit to the public, and has been requested by the 
respondent which is the sole party adversely affected thereby, it is to 
the interest of all concerned that the reduction be made effective as soon 
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as possible. Therefore, it is found that notice and public procedure 
on the proposed modification are unnecessary and contrary to the 
public interest, and good cause is found for making the rule effective 
less than 30 days after the publication thereof. 

Accordingly, the respondent is hereby authorized to file and put into 
effect Supplement No. 8 to Schedule No. 11. 


(A. D. 1605) 


In re New Jersey Coop Co., ef a7. P&S Doc. Nos. 553, 554, 555, 
Decided September 9, 1947. 


Increase in Rates and Charges 


Respondents’ request for an increase in the rate per coop, granted, and the order 
of December 20, 1946, as modified, under which respondents are now operat- 
ing, continued in effect to and including December 31, 1948. 


Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Louis Deitel, of Hoboken, New Jersey, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


The respondents are now operating under an order issued December 
20, 1946 (5 A. D. 885), continuing in effect the rates and charges pro- 
vided for in an order issued January 15, 1946 (5 A. D. 12), to and 
including December 31, 1947. 

By a petition filed August 6, 1947, the respondents have requested 
that an increase of 3 cents per coop be authorized, such authorization 
to continue in effect to and including December 31, 1948. 

Notice of this petition was published in the Federal Register on Au- 
gust 21, 1947, and no objection to the proposed action has been filed. 
On August 26, 1947, the Livestock Branch filed an answer recommend- 
ing that the petition be granted. 

Inasmuch as the parties are agreed, the respondents are hereby au- 
thorized to file and put into effect an additional charge of 3 cents per 
coop, and the order of December 20, 1946, supra, is continued in effect 
in all other respects to and including December 31, 1948. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 

This order shall become effective thirty days after service upon 
respondents. 
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(A. D. 1606) 


Rateu Umparcer v. GIttocty & ComMpANY AND UNIon Stock YArp & 
Transit Company. P&S Doc. No. 1791. Decided September 
24, 1947. 


Denial of Petition for Reconsideration—Failure to File Within Time Provided 
by Rules of Practice 


Since respondent filed the petition for reconsideration 21 days after service of 
the final order, and under the rules of practice it should have been filed 
within 15 days after the date of service, the petition is denied for failure to 
file within the time provided by the rules of practice under the act.* 


Messrs. Winston, Strawn & Shaw, of Chicago, Ilinois, for respondent Union Stock 
Yard & Transit Company. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


This is a reparation proceeding in which a final order awarding 
reparations was entered on August 1, 1947. Copies of the order were 
served on the parties by registered mail and the return receipt in the 
file shows that the order was served on the Union Stock Yard & Transit 
Company, respondent, on August 4, 1947. 


On August 21, 1947, the attorney for the respondent stockyard 
company mailed a petition to reconsider the order of August 1, 1947, 
to the Hearing Clerk. The petition was received and filed by the 
Hearing Clerk on August 25, 1947. Hence, the petition was filed 21 


days after service of the final order. 

The rules of practice provide that petitions to reconsider orders 
“must be filed within 15 days after the date of the service of the order” 
(9 CFR, $§ 202.21 (3) and 202.57). 

Since the petition for reconsideration was not filed within the time 
provided by the rules of practice, the petition is denied. Copies hereof 


shall be served on the parties. 


(A. D. 1607) 


PACA Doc. No. 4635.** Decided September 2, 1947. 
Dismissal—Settlement Between Parties 


Complaint for reparation dismissed on notification by complainant's attorney 
that the complaint had been amicably adjusted. 


*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. Thomas E. Grady, of Miami, Florida, for complainant. Messrs. Jaffe é Green, 
of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, Examiner, 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
which was instituted by a formal complaint received May 6, 1946. A 
copy of this complaint was served upon respondent and an answer was 
filed on October 28, 1946, wherein an oral hearing was requested. Prior 
to the hearing, complainant’s attorney advised the Office of the Solici- 
tor, by letter dated August 12, 1947, that the claim had been settled 
between the parties and that the complaint should be dismissed. 

Since the complaint has been amicably adjusted, it is hereby 
dismissed. 

Service hereof shall be made on the parties, 


(A. D. 1608) 


Nationa Propuce Company v. Dickinson Propuce Company. 
PACA Doc. No. 4685. Decided September 2, 1947. 


Warranty—Acceptance of Commodity by Buyer Does Not Preclude Buyer from 
Suing for Breach of Warranty—Evidence—Single Sale Evidence of Market 
Value—Damages—Measure of General Damages Stated—Violation of Act— 
Repudiation by Seller of Refund Agreement 


Where respondent sold a carload of potatoes to complainant and complainant 
rejected the shipment for cause, and respondent agreed to take the carload 
back and delivered a check to complainant as a refund of the price that com- 
plainant paid, and respondent stopped payment on the check but offered to 
pay complainant the net proceeds received on its resale of the shipment, held, 
in complainant’s action for damages: (1) seller was required to furnish 
potatoes of the size and grade specified ; (2) buyer’s acceptance of the pota- 
toes did not relieve seller from damages for breach of warranty; (3) although 
a single sale is evidence of market value, damages are generally measured as 
the difference between the value of the goods as warranted and their actual 
value; (4) buyer’s repudiation of the agreement to refund the price violated 
section 2 (4) of the act; and (5) complainant should be awarded reparation 
in the amount of the agreed refund agreement.* 


. Alexander Golbus, of Chicago, Illinois, for complainant. Dickinson Produce 
Company, of Bemidji, Minnesota, respondent pro se. Mr. Raymond L. Dill- 
man, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 






Green, 
miner, 





The formal complaint in this proceeding, under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a 
et seg.), was filed on July 5, 1946. Complainant, National Produce 
Company, in effect, alleges that on or about January 22, 1946, it pur- 
chased a carload of potatoes represented as being Minnesota U.S. No. 1 






tural 





e4q-), Size A, Russet variety, in 15-pound mesh sacks, from respondent, Dick- 
» A inson Produce Company, at a price delivered at Chicago, Illinois; that 








wae complainant paid the agreed price but that the potatoes shipped by 
‘rior respondent failed to meet grade and size specifications, and the pur- 
lici- chaser to whom complainant diverted the carload refused to accept it; 
itled that respondent took the shipment back, agreed to refund the price to 

complainant, and, on instructions from respondent. complainant for- 
reby warded the carload to Dubuque, Iowa, but respondent stopped pay- 





ment on the refund check. Complainant asks for an award of damages 
for “respondent’s failure to make delivery” in accordance with the con- 
tract of sale in the amount of the reasonable value of the potatoes if 
they had been as warranted, “or in the alternative” the amount of the 
refund check on which payment was stopped. 

Respondent, answering, admits the sale as stated in the complaint 
but alleges that the shipment “was of no greater value” to complainant 
than the amount for which the refund check was given. Respondent 
alleges further that he was not at fault for failure to have the potatoes 























_ inspected at Minneapolis, as directed in the bill of lading, and that 
inspection at that point would have shown the potatoes as being of 
seit proper grade, size, and pack; that respondent’s “responsibility” for the 
load shipment “ceased at Chicago,” and he offers to turn over to complainant 
‘om- the net amount salvaged from the disposal of the potatoes at Dubuque 
1 to and at Minneapolis, stated as $565.60. 
mn The parties have waived an oral hearing and have submitted evi- 
ro dence in the form of verified statements of fact, with exhibits attached, 
ugh as authorized by section 6 of the act, and section 47.20 of the rules of 
las practice. The record also includes the report of investigation that was 
ual made by the Fruit and Vegetable Branch, copies of which were served 
oe on the parties by registered mail. 
‘ee Since the ultimate facts as found from a study of the evidence are 
stated in the findings of fact and some of them are discussed in the 
on conclusions, a résumé thereof at this point is not considered necessary. 






FINDINGS OF FACT 






1. Complainant, National Produce Company, is a partnership com- 
posed of Sam S. Siegel, Gertrude Siegel, Dan Rietman, Elsie Rietman 
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and Fremont Gordon, whose address is 31 South Water Market, 
Chicago, Illinois. 

2. Respondent, Dickinson Produce Company, is a trade name under 
which Ralph H. Dickinson, an individual, is engaged in the business 
of shipping and selling potatoes. His address is Bemidji, Minnesota. 
During the period covered in the complaint, respondent was licensed 
under the act. 

3. On or about January 16, 1946, respondent, acting through Stein- 
berg Bros. Company, a broker located at Chicago, Tlinois, sold to 
complainant for shipment from Bemidji, Minnesota, a carload of 
Russet potatoes as Minnesota U.S. No. 1 Size A, to be placed in mesh 
sacks of 15 pounds each, at the agreed price of $3.25 per hundred 
pounds, and to be delivered at Chicago, Hlinois, for a total price 
of $1,657.50, less freight, heater service, and tax on the shipment from 
Bemidji to Chicago, or a net price of $1,442.13. 

4. Respondent shipped the potatoes from Bemidji, Minnesota, on 
January 22, 1946, in car NP 90496, consigned to respondent at Chicago, 
Illinois. The bill of lading carried the notation : “Hold at Minneapo- 
lis three hours for Federal inspection.” 

5. The car arrived at Chicago on January 28, 1946, and on the same 
day, complainant diverted the car from Chicago to itself at Milwaukee, 
Wisconsin “advise Ben Post Co.” On January 30, 1946, the Ben Post 
Co. wired complainant that it could not use the potatoes, and on the 
same day complainant sold them to A. J. Sweet Co. at $3.50 per hun- 
dred pounds delivered to buyer at Madison, Wisconsin, less freight 
charges, making the net price $1,574.06. 

6. The potatoes were officially inspected in the car at Madison, Wis- 
consin, on February 4, 1946. The size of the potatoes ranged from 
1% inches in diameter to 14 ounces in weight with an average of ap- 
proximately 35 percent six ounces and larger. An average of five 
percent was under 1% inches in diameter. The stock was fairly clean, 
generally fairly well to well-shaped, with grade defects ranging from 
less than one percent in some sacks to about 30 percent in other sacks, 
averaging approximately eight percent, consisting generally of mis- 
shapen and second-growth potatoes and potatoes having mechanical 
injury. The potatoes were firm, but an average of one percent was 
affected by decay consisting of Fusarium Tuber Rot, dry type. The 
stock failed to grade U. S. No. 1 Size A on account of grade defects 
and undersize potatoes in excess of permissible tolerances and insufli- 
cient percentage of stock six ounces in weight and larger. 

7. Complainant wired respondent on February 4, 1946, “We re- 
jecting NP 90496 since not U.S. 1 Size A as purchased * * *” 
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8. On the following day, February 5, respondent wired the broker 
to divert car NP 90496 from Madison, Wisconsin, to Guinter Brothers 
at Dubuque, Iowa. On the same day, the broker transmitted re- 
spondent’s instructions to complainant and complainant, also on the 
same day, gave the carrier notice to divert the car to Dubuque as 
directed. 

9. On February 8, 1946, respondent issued to complainant a check 
for $1,442.13, intended as repayment of the original price of the 
‘arload, but thereafter, on or about February 21, 1946, notified the 
bank on which the check was issued to stop payment thereon, which 
the bank did. 

10. Respondent sold 500 of the 15-pound sacks of potatoes at Du- 
buque, Iowa, at 45 cents per sack and then forwarded the remainder 
of the carload to Minneapolis, Minnesota, where 2,100 of the sacks 
were sold at 42 cents per sack and 725 sacks were sold at 40 cents 
per sack, for a total of $1,397. Respondent paid freight charges on 
the car from Bemidji to Chicago, thence to Milwaukee and from that 
point to Madison, Wisconsin, and from Madison to Dubuque, Iowa, 
in the total amount of $210.94. Additional freight charges of $147.14 
were paid for shipment of the car from Dubuque to Minneapolis. 
Heating costs were $9.89, demurrage $79.31 on the shipment at Madi- 
son, and $11.33 at Minneapolis. Storage costs at Minneapolis after 
arrival of the shipment from Dubuque was $71.74. Respondent also 
paid a Federal inspection fee of $5.00. 

11. Respondent sent two men from Bemidji to Dubuque to inspect, 
condition, and salvage the potatoes at that point and paid the ex- 
pense of railroad fare, telephone and hotel charges, and cost of re- 
conditioning the potatoes sold at Dubuque in the total amount of 
$115.70. Reconditioning costs at Minneapolis, cost of new sacks, 
trucking charges, and cost of telegrams amounted to $155.40. Re- 
spondent also paid a brokerage fee of $25. Respondent deducted 
from the resale proceeds of $1,397 the total expenses of $831.45 and 
holds the balance of $565.55, which he offers to pay to complainant. 

12. The complaint was filed within nine months after the alleged 
cause of action accrued. 

CONCLUSIONS 


Respondent sold the potatoes to complainant as Grade U.S. No. 1 
Size A at a price of $3.25 per hundredweight delivered at Chicago. 
Under such a warranty and terms of sale, respondent assumed the 
obligation of tendering to complainant at that point potatoes which 
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were then of the grade and size specified. There was no Federal 
inspection made of the potatoes at Chicago. As stated in the find- 
ings, complainant diverted the car to Milwaukee and rediverted it to 
Madison, at which point the only Federal inspection was made to 
determine both condition and grade. 

Respondent claims that his responsibility ended on delivery of the 
car to complainant at Chicago. Complainant’s acceptance of the ship- 
ment did not, of course, relieve respondent from all liability. Com- 
plainant’s right to recover for breach of warranty continued.’ 

Respondent claims further that Federal inspection made at Madison 
on February 4 is not proof that the potatoes failed to meet warranties 
on arrival at Chicago on January 28. It will be noticed, however, 
that the defects pointed out by the Madison inspector were defects, 
except as to extent affected by rot, that would not be increased by the 
additional time in transit beyond Chicago. 

The damages claimed by complainant resulting from respondent’s 
breach of warranty is its loss of profits that would have been realized 
if the potatoes had graded U. S. No. 1. It is complainant’s claim 
also that the sale to its customer at Madison establishes the market 
value of the potatoes if they had been as warranted. A single sale is 
sometimes accepted as proof of market value,’ but generally damages 
are determined as the difference between the value of the goods at 
the time of delivery to the buyer and the value they would have had 
if they had answered to the warranty. Uniform Sales Act, section 69 
(7). Here there is no proof of the market value of the potatoes that 
were found to be under grade. 

Complainant’s alternate claim for damages is the amount for which 
respondent issued and delivered a check and seems to come within 
the concluding part of section 2 (4) of the act making it unlawful 
for any commission merchant, dealer, or broker “to fail, without 
reasonable cause to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with any such 
transaction.” Respondent’s claimed justification for stopping pay- 
ment on the check that it delivered to complainant as a refund of the 
price is that he “was not fully advised” as to the facts surounding the 

‘Geo. W. Haxton and Son, Inc. v. Curtis and Co., Inc., PACA Docket No. 2024, S. 1368; 
Trader and Hancock v. Cressey, Dockham & Co., Inc., PACA Docket No. 2611, S. 1661; 
Ray Warshaysky v. R. A. Klotz € Company, PACA Docket No. 2423, S. 1772. 

* Acceptance of commodity by buyer does not preclude buyer from suing seller for breach 
of warranty. Uniform Sales Act, § 49, Jones Illinois Statutes Annotated, 121.53; Com- 
pagnia Italiana Transporto Olii Minerali v. Sun Oil Co., 29 F. (2d) 744 (1928) ; Canada 
Maple Exch. v. Scudder Syrup Co., 223 Ill. App. 165; J. OC. McDow v. Jerome Kantro Com- 
pany, 4 A. D. 668. 

* Taylor v. Goldsmith, 228 Mich. 259, 200 N. W. 254 (1924); Growers’ Exchange v. 


John A. Eck Co., 66 Utah 340, 242 Pac. 391 (1925) ; Ottawa Produce Co. v. Chazy Orchards, 
Inc., 2 A. D. 51 (56). 
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inspection, and on account of statements made in a wire received from 
a representative of the Department dated February 5, 1946. The 
telegram referred to is included as Exhibit 1 in the report of investiga- 
tion. The respondent was advised thereby that official inspection of 
the potatoes made at Madison on February 4 included a finding that 
they failed to grade U. S. No. 1 Size A “account defects, under-size, 
and insufficient percentage 6 ounces and up.” It was stated further in 
such wire that “National insists you should dispose of car refund 
purchase price.” Respondent contends that, because his men reported 
that there were no “cut bags or strings” found in the car when inspec- 
tion was made by them at Dubuque, Iowa, the conclusion was warranted 
that no actual inspection was made at Madison. Such contention is 
without any support in the evidence. An official inspection certificate 
is “prima facie evidence of the truth of the statements therein 
contained.” # 

Complainant forwarded the car to respondent after the potatoes had 
been officially found to be under grade, and the respondent had agreed 
to take the shipment back and refund the price. It is concluded that 
the respondent’s repudiation of the refund agreement was without 
reasonable cause and constituted a violation of the statutory provisions 
quoted. Reparation should be awarded complainant in the the amount 
for which the check was given, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,442.13, with interest thereon at 5 
percent per annum from February 8, 1946, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1609) 


W. E. Rocne Fruir Co. v. Wm. F. Herm & Son. PACA Doc. No. 
4703. Decided September 2, 1947. 


Assumption of Risks by Buyer of Peaches on F. O. B. Basis—Unlawful Rejec- 
tion—Meaning of Inspector’s Use of Term “Generally Fairly Tight”—Con- 
trolling Effect of Inspector’s Finding as to Uniform Sizes 


47 U. S. C. § 499n; John DeMartini Company, Inc. v. Wesco Foods Company, et al., 
8 A. D. 888 (891). A very strong case must be made out to overcome the weight of an 
official inspection certificate. 
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Where complainant sold a carload of peaches to respondent and warranted 
them as Washington State grade No. 1, at a price f. o. b. shipping point, 
and at the time of shipment they were of that grade, and were tight packed, 
and at destination respondent rejected the shipment claiming that the 
peaches were not tight packed, and also that they were not of “correct sizing,” 
held: (1) the buyer assumed all risks that might result during transporta- 
tion; (2) the destination inspector meant by use of the term “generally 
fairly tight” that 90 percent or more of the boxes were fairly tight packed ; 
(3) peaches undergo some settling in the boxes during transit so that the 
pack at destination may not be as tight as at shipping point; (4) the finding 
of the shipping point inspector to the effect that the peaches in the boxes were 
fairly uniform is controlling; (5) complainant is entitled to an award 
of reparation in the amount of loss sustained by it; and (6) respondent’s 
counterclaim should be dismissed.* 


W. B. Roche Fruit Co., of Yakima, Washington, complainant pro se. Wm. F. 
Helm & Son, of Kansas City, Missouri, respondent pro se. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On December 9, 1946, complainant, W. E. Roche Fruit Co., of 
Yakima, Washington, filed a formal complaint under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), 
against respondent, Wm. F. Helm & Son, of Kansas City, Missouri. 
Tt is in substance alleged in the complaint that on August 21, 1946, 
complainant sold a carload of peaches to the respondent at a price 
f. o. b. Yakima, warranted as Washington State grade No. 1; that 
shipment was made of peaches that complied with the warranty and 
were tendered to the respondent at Kansas City; that respondent. re- 
fused to accept, claiming that the peaches were of very irregular sizes 
and were slack pack; and that complainant then diverted the car to 
Chicago where the peaches were sold at auction for net proceeds less 
than the agreed sale price to respondent. Complainant asks for dam- 
ages to cover such deficiency. 

Respondent answered alleging that complainant did not ship the 
kind, quality, and grade of peaches called for in the contract of sale, 
and counterclaimed for damages based on an alleged loss of profits. 
Complainant replied to such counterclaim. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch were served on 
respondent by registered mail on February 13, 1947. The report of 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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investigation was served on complainant in like’manner on February 
17, 1947. 

The parties have waived an oral hearing. Evidence has been sup- 
plied in the form of verified statements of fact as authorized by 
section 499f (c) of the act, and by section 47.20 (2) of the rules of 
practice. 

Since the findings consist of a full statement of all of the material 
facts, a review of the evidence at this point is not regarded as helpful 
or necessary. 

FINDINGS OF FACT 


1. Complainant W. E. Roche Fruit Co. is a partnership composed 
of Mrs. Winifred O. Roche and Patrick Roche. The address of such 
partnership is 311 North First Avenue, Yakima, Washington. 

2. Respondent Wm. F. Helm & Son is a partnership composed of 
Wm. F. Helm and Wm. F. Helm, Jr. The address of respondent 
partnership is 311 Walnut Street, Kansas City, Missouri. During all 
of the period covered in the complaint, respondent was licensed as 
required by the licensing provisions of the act. 

3. On or about August 24, 1946, complainant sold to respondent, 
for shipment in interstate commerce, one carload of brushed Hale 
peaches consisting of 1,400 boxes, sizes 35, 40, 45 and 55, which were 
warranted by complainant as Washington State grade No. 1, at the 
agreed price of $1.65 per box, f..o. b. Yakima, Washington, for the 
total amount of $2,310. Loading of the peaches was completed and 
shipment made from Yakima on August 27, 1946. The contract of 
sale was negotiated by the Atlantic Commission Company, Inc. The 
Yakima office of the broker issued a memorandum of sale at Yakima on 
August 24 and the Kansas City office issued one dated August 29, show- 
ing the sale as made on August 24. Respondent received a copy of 
such memorandum of sale on August 29, 1946, and certified that it 
was “correct.” 

4. At the time of shipment from Yakima, the peaches were packed 
in boxes consisting of an average of 20 pounds. Shipment was made 
under standard refrigeration. The pack was tight and the respective 
sizes were fairly uniform. The peaches were mature, hard to firm 
ripe, mostly firm, and graded Washington State No. 1 as warranted. 

5. The car, ART 17966, arrived at Kansas City on September 3, 
1946. Respondent reported to the broker on the same day that the 


peaches were of “very irregular” sizes and slack pack. The peaches 
were Federally inspected the following day and were then generally 
ripe. An average of 3 percent were shriveled. From 4 to 20 percent, 
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averaging approximately 9 percent, were bruised. The pack was then 
“generally fairly” tight, and the stated sizes were fairly uniform. 

6. On September 5, 1946, respondent rejected the shipment, assign- 
ing as the reason for such action that the peaches were not “tight” 
packed and were not of “correct sizing.” 

7. Complainant caused the rejected shipment to be forwarded to 
Chicago, Illinois, where the peaches were sold by the Fruit Auction 
Sales Co. for prices ranging from a low of $1 for “wet” packages, to 
a high of $1.60 per box, for gross proceeds of $2,152.95. From this 
gross amount freight, cost of refrigeration, and other proper expense 
items, including auction costs and brokerage charges, were deducted, 
leaving net proceeds of $1,552.59, which complainant received and 
which was $757.41 less than the f. 0. b. Yakima, Washington, sale price 


to respondent. 
8. The formal complaint was filed within nine months after the 


cause of action accrued. 
CONCLUSIONS 


The Brokers Standard Memorandum of Sale contains the term 
“fo. b.” and Yakima is the stated shipping point. Under the f. o. b. 
method of purchase and sale, where the produce conforms to the terms 
of the contract at the time of delivery to the carrier, the buyer assumes 
all risk of damage and delay in transit not caused by the shipper.* 

At Yakima the peaches were Federally certified as Washington State 
No. 1 which is the grade specified in the contract. Respondent’s state- 
ment as to its position is noted in the report of investigation as follows: 
“the shipment did not meet requirements of Washington (State) No. 1 
grade because the pack was not tight, the sizing was anything but 
uniform, and official inspection at Kansas City showed the shipment 
then failed to grade Washington State No. 1 because of excessive 
bruises which, in respondent’s opinion, developed as the result of slack 
pack.” 

Respondent calls attention to the destination inspection certificate 
which recites that the pack was “generally fairly tight.” By using the 
word “generally,” the inspector described by implication the tightness 
of pack in at least 90 percent of the boxes. The shipping point inspec- 
tor, however, noted that the pack was tight, which is controlling, rather 
than the finding of the destination inspector. It is recognized that dur- 
ing transit peaches in boxes frequently undergo some settling so that 

17 CFR, Cum. Supp., § 46.24 (i) and sections 20 and 22 of the Uniform Sales Act. 
Section 22 of such act provides in part: “Where delivery of goods has been made to the 
buyer * * * in pursuance of the contract and the property in the goods has been 
retained by the seller merely to secure performance by the buyer of his obligations under 
the contract, the goods are at the buyer’s risk from the time of such delivery.” Also see 


W. BE. Richardson & Son, Inc. v. Sam Rose, PACA Docket No. 2113, S. 1414; Anonymous 
3 A. D. 430; Louie Cohen v. Roche Fruit Co., Inc., PACA Docket No. 2998, S. 2087. 
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then the pack may not be as tight at destination as it was at shipping point. 
Furthermore, it has been held that in an f. o. b. sale the buyer assumes 
ign- the risk of injury caused by the bruising of the produce while en route. 
xht” I. H. Bradlee v. G. Rini’s Son, PACA Docket No. 3562, S. 2518. 
Respondent also states that the peaches at destination were of very 
1 to irregular sizes. The Federal inspectors, at both the shipping point 
tion and at destination, certified that the sizes were fairly uniform. In 
3, to view of these official findings, respondent’s objection as to size cannot 
this be given further consideration. 
nse It is concluded that respondent’s rejection of the shipment at Kan- 
ted, sas City was without reasonable cause and in violation of section 2 
and of the act. Reparation should be awarded complainant, with interest. 
rice The foregoing statements necessarily dispose of respondent’s counter- 
claim and it should be dismissed. The facts should be published. 
the 
ORDER 
Within 30 days from the date of this decision, respondent shall pay 
rm to complainant, as reparation, $757.41, with interest thereon at 5 
Db. percent per annum from September 5, 1946, until paid. 
ms Respondent’s counterclaim is dismissed. 
eg The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail, or 
te in person, and, except as to the date of payment of reparation and 
e- as to service on the parties, this order shall become effective 20 days 
S: after its date. 
a 
ut (A. D. 1610) 
- Maine Potato Growers, Inc. v. SranpARD Fruir TRANSPORTATION. 
+ PACA Doce. No. 4762. Decided September 2, 1947. 
Rejection Without Reasonable Cause—Effect of Failure To Answer Complaint 
te Where complainant alleged a sale of potatoes in interstate commerce, the buy- 






















1e er’s rejection without reasonable cause, and asked for recovery of the difference 

Ss between the contract price and the net proceeds realized from the resale of the 

se potatoes, and respondent failed to answer the complaint, held: In accordance 

. with the rules of practice, respondent’s failure to answer constitutes an admis- 
sion that the facts alleged in the complaint are true and also is deemed as a 

P waiver of an oral hearing, and reparation should be awarded on the basis of the 

it facts alleged and admitted by respondent’s default.* 

t. Maine Potato Growers, Inc., of Presque Isle, Maine, complainant pro se. Miss 

1e Lenore H. Langford, Presiding Officer. 

n 

: Decision by Thomas J. Flavin, Judicial Officer. 

is *Reference to other points involved in this case will be found in Index-Digest in this 





issue of Agriculture Decisions.—Ed. 
764396—47-——-4 
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PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a e¢ seg.), was 
filed on February 3, 1947. It is alleged by complainant that it sold a 
carload of potatoes to respondent on or about October 3, 1946, for ship- 
ment from Maine to the respondent at Hartford, Connecticut; that 
complainant shipped potatoes of the kind, size and grade sold; that 
respondent failed and refused to accept them; and that complainant 
then diverted the car and resold the potatoes at New Haven, Connecti- 
cut. Reparation is sought in the amount of the net loss sustained. 

A copy of the complaint, and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served on re- 
spondent by registered mail on May 28, 1947. On the same day a copy 
of the report of investigation was served on complainant in like man- 
ner. In the service letter which accompanied the complaint, respond- 
ent was notified to answer the complaint within 20 days after receipt 
of suck notice and was informed that failure to answer would consti- 
tute a waiver of formal hearing, and also, that the facts alleged in the 
complaint would, in accordance with section 47.8 (c) of the rules of 
practice, be deemed to be admitted as true. Respondent having failed 
to file an answer, the complaint is disposed of on the basis of the facts 


alleged therein and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, Maine Potato Growers, Inc., is a cooperative asso- 
ciation, the post office address of which is Presque Isle, Maine. 

2. Standard Fruit Transportation is a trade name under which the 
business of buying and selling potatoes is conducted by Sam Bud- 
kofsky, an individual, whose address is Hartford, Connecticut. Re- 
spondent was licensed under the act at the time of the transaction 
herein described, but its license expired on May 3, 1947. 

3. On or about October 3, 1946, complainant sold a carload of new 
branded Green Mountain potatoes to respondent at the agreed price 
of $1.15 per 50-pound bag, making the total net price of the potatoes 
$757.31, delivered to respondent at Hartford, Connecticut. Complain- 
ant warranted the potatoes as grade U. S. No. 1, size A, two inch 
minimum. 

4. On October 8, 1946, complainant shipped the potatoes to respond- 
ent at Hartford, Connecticut, from Caribou, Maine, in car B & O 
272623, consisting of 840 bags. The shipment arrived at Hartford, 
Connecticut, on or about October 14, 1946. The potatoes then graded 
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U.S. No. 1, size A, two inch minimum and conformed to complainant’s 
warranty. 

5. Respondent inspected and then rejected the potatoes at Hartford, 
Connecticut, and promptly thereafter complainant caused the carload 
to be forwarded to New Haven, Connecticut, where the potatoes were 
sold on or prior to October 28, 1946, at prices ranging from $1.05 to 
$1.50 per bag, for gross proceeds of $938.40, from which gross proceeds 
$288.45 freight, demurrage, $4.53, cost of bags for resacking a part of 
the potatoes, $3.50, labor, $5, a handling charge of $42, and a 10 per- 
cent commission charge of $93.84, were deducted, which left $501.26 
as the net proceeds of the carload. 

6. On account of respondent’s refusal to accept the potatoes, com- 
plainant sustained a net loss of $256.03, which respondent has failed 
and refused to pay, or any part thereof. 

7. The complaint was filed within nine months after the cause of 
action accrued. 

CONCLUSIONS 

Since complainant tendered to respondent at Hartford, Connecticut, 
potatoes of the grade and minimum size warranted, respondent’s re- 
jection of the shipment was without reasonable cause and violated 
section 2 of the act. Reparation should be awarded complainant in 
the amount of the net loss it sustained, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $256.03, with interest thereon at 5 per- 
cent per annum from October 14, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1611) 
PACA Doc. No. 4557.* Decided September 3, 1947. 
Petition for Reconsideration Granted 


fespondent’s petition for reconsideration of reparation order granted in view 
of arguments raised as to terms of contract found in that order. 


Messrs. Blanksten & Lansing, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin Judicial Officer. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER GRANTING PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.). 
By order dated June 24, 1947, reparation was awarded complainant 
against respondent based on respondent’s rejection of an interstate 
shipment of tomatoes. 

On July 24, 1947, respondent filed a petition for reconsideration 
of the order. It is contended therein that the order is erroneous in 
concluding that the Broker’s Standard Memorandum of Sale con- 
taining the term “F. O. B. Shipping point acceptance,” constituted 
the contract between the parties. In view of the pertinency of re- 

. spondent’s arguments, it is deemed advisable to reconsider the pre- 
vious order. 

The Hearing Clerk shall serve a copy of the petition on complain- 
ant, who, in accordance with the rules of practice, has ten days from 
the date of service in which to file an answer. 

Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 1612) 


Levine Fruit & Propuce Co., Inc. v. Inonwoop Propuce Co. PACA 
Doc. No. 4780. Decided September 9, 1947. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent failed to pay complainant the full purchase price of fresh 
fruits and vegetables sold and shipped by complainant to respondent and 
failed to answer the complaint seeking to recover the agreed purchase price 
of the produce, it is held, that respondent’s failure to account and pay in 
full for the produce involved was a violation of the act, that respondent’s 
failure to answer the complaint constitutes a waiver of formal hearing and 
is deemed to be an admission of the truth of the allegations of the complaint 
and, therefore, complainant is entitled to an award of reparation in the 
amount of the unpaid balance of the purchase price.* 


Levine Fruit & Produce Co., Inc., of Duluth, Minnesota, complainant pro se., Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


On May 8, 1947, complainant filed a formal complaint against re- 
spondent under the Perishable Agricultural Commodities Act, 1930 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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(7 U.S. C. 1940 ed. 499a et seg.). It is alleged in the complaint that 
during March, 1947, complainant sold to respondent at Duluth, Minne- 
sota, quantities of fresh fruits and vegetables for transportation by 
truck to Ironwood, Michigan, at agreed prices per lot totaling $850.54; 
that respondent issued and delivered to complainant two checks, one 
for $400 dated March 31, 1947, and one for $200 deposited on April 
15, 1947, which were intended as part payment for the produce pur- 
chased; that one of the checks in the amount of $200 was paid by 
the bank on which it was drawn, but the other check was returned to 
complainant by the bank without payment, due to lack of sufficient 
funds on deposit to respondent’s account, and that respondent has 
failed and refused to account to and pay complainant the balance of 
$650.54, in violation of section 2 of the act. Reparation is prayed 
for in that amount. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch were served on 
respondent by registered mail on July 17, 1947. A copy of the report 
of investigation was served on complainant in like manner on July 
11, 1947. Respondent was notified in a letter by the Fruit and Veg- 
etable Branch, dated July 8, 1947, to answer the complaint within 20 
days after the receipt of such notice. Respondent was also notified 
that failure to file an answer within the time stated would constitute 
a waiver of formal hearing, and would also be deemed to be an admis- 
sion of the truth of the allegations contained in the complaint. Re- 
spondent has failed to answer the complaint and it is hereby disposed 
of on the basis of the facts alleged therein, and the effect of re- 


spondent’s default. 
FINDINGS OF FACT 


1. Complainant is a corporation whose address and place of business 
is 1382 W. Michigan Street, Duluth, Minnesota. 

2. Ironwood Produce Co. is a trade name under which Roy W. 
Hakala, an individual, during the period covered in the complaint 
was engaged in the business of buying and selling perishable agricul- 
tural commodities at Ironwood, Michigan. At the time of the trans- 
actions here involved respondent was not licensed under the act. On 
June 6, 1947, a license was issued to respondent to do business in the 
name of Ironwood Produce Company. 

3. On March 17 and March 27, 1947, respondent purchased from 
complainant quantities of fresh fruits and vegetables at agreed prices 
per lot, aggregating $850.54. The produce was purchased for ship- 
ment by respondent by truck from Duluth, Minnesota, to Ironwood, 
Michigan, and was actually so shipped and delivered. 
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4, Respondent issued and delivered to complainant a check in the 
amount of $200 drawn on the Gogebic National Bank of Ironwood, 
Michigan, as part payment for the produce purchased which was paid 
in due course. Respondent issued and delivered to complainant a 
second check for $400, drawn on the same bank, and complainant 
caused this check to be presented for payment at such bank but pay- 
ment was refused by the bank, for lack of sufficient funds on deposit 
to respondent’s account, and respondent has failed and refused to 
otherwise pay complainant the $400, and there is due and owing to 
complainant from respondent the total amount of $650.54. 

5. The complaint was filed within nine months after the cause of 
action accrued. 
: CONCLUSIONS 


The failure and refusal of respondent to account and pay to com- 
plainant, in full, the agreed purchase price of the fresh fruits and 
vegetables here involved was, and is, in violation of section 2 of the 
act. Reparation should be awarded complainant in the amount of the 
unpaid balance of the price of the produce, with interest, and the facts 


should be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $650.54, with interest thereon at 5 per- 
cent per annum from March 31, 1947, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days 
after its date. 


(A, D. 1613 
PACA Doc. No. 4722.* Decided September 15, 1947. 


Dismissal—Evidence—Failure to Prove Contract of Purchase and Sale—Refusal 
of Shipment for Reasonable Cause 


Where seller’s agent denied that the agreement called for a purchase and sale of 
the lettuce in question, but averred that it was understood that the shipment 
would be purchased at an agreed delivered price, acceptanee or rejection to 
be based solely upon respondent Elliot Company’s inspection at destination, 
it is held, that complainant-seller has failed to establish by a preponderance 
of the evidence that the agreement was for a sale of the lettuce as alleged in 
the complaint and, in view of the condition of the lettuce as shown by official 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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inspection certificate at destination and Government inspector’s statement 
that condition defects would average at least 75 percent, the respondent 
Elliot Company’s refusal to accept the lettuce cannot be said to be arbitrary 
and without reasonable cause, and the complaint should be dismissed as to 
both respondents.** 







Principal and Agent—Failure to Prove Agency 









Where complainant alleged in its complaint involving the alleged rejection of a 
shipment of lettuce, that one of two respondents acted in the transaction as 
agent of the other respondent, and this allegation is denied by both respond- 

ents who in turn aver that the agent acted solely as agent of the complainant 

who was to pay the brokerage, and the record contains a letter to the Depart- 
ment from the complainant which in effect confirms the contention of the 
respondents, it is concluded that complainant considered the said respondent 
as its agent and expected to pay the brokerage charges.** 










Twenty-Four Hour Rule—Telegram as Evidence of Notice of Refusal of Shipment 









Where complainant claimed that it was not notified of the refusal of a ship- 
ment of lettuce by respondents within 24 hours after notice of arrival 
of the shipment to respondents and the record shows that such notice was 
given to one of the respondents, complainant’s agent, in the afternoon 
of the day the shipment arrived and that the said agent on the same day 
telephoned complainant and informed it that the lettuce was being refused 
on account of its condition, it is concluded that complainant received prompt 

notice of respondent’s refusal to accept the lettuce in question.** 













Complainant pro se. Respondents pro se. Miss Lenore H. Langford, Presiding 
Officer. 







Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 










This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.), to recover 
reparation for the alleged rejection without reasonable cause of a 
ear of lettuce shipped in June, 1946. It is alleged in the formal 
complaint, filed March 24, 1947, that on or about June 24, 1946, 
complainant, by contract in writing, sold to respondent * * * 
of * * * 312 crates of Iceberg lettuce, “Brook Hollow Farms” 
brand, shipped from * * * on June 13, 1946, in car ART-20556, 
and grading approximately 85 percent U.S. No. 1 at shipping point, 
at the agreed price of $3.25 per crate delivered at * * *. It is 
further alleged that the contract was negotiated by respond- 
ent * * * of * * *, who represented to complainant that 
the said * * * was the duly authorized purchasing agent of 















**Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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respondent * * * and acted as such agent in negotiating the 
sale; that thereafter complainant diverted the car of lettuce to 
respondent * * * as agent for the respondent * * *. Com- 
plainant also alleges, in substance, that the lettuce tendered to re- 
spondents was of the kind, quality and grade specified in the contract, 
but that respondents rejected the shipment to the railroad and failed 
to notify complainant of their rejection within 24 hours after notice 
of the arrival of the car of lettuce; that respondents have failed to 
pay the purchase price for the lettuce in question, that such failure to 
pay is a violation of the act, and that as a result complainant has 
been damaged in the amount of $474.66, being the difference between 
the total sale price of $1,014 and freight charges amounting to 
- $539.34. 

Respondent, by answer filed May 2, 1947, denies that it purchased 
a carload of lettuce as alleged, but avers that it agreed with * * * 
to inspect a shipment of lettuce contained in car ART 20556 after 
arrivalat * * * and that if found to be acceptable to * * * the 
lettuce would be purchased at a price of $3.25 per crate delivered 
at * * *, Respondent * * * denies that a contract of purchase 
and sale was negotiated between it and the complainant by * * * 
and denies that the latter wasthe * * * duly authorized purchasing 
agent, but aversthat * * * was the agent of the complainant and 
that complainant wasto pay * * * brokerage. Respondent * * * 
further states that its inspection of the said car of lettuce on arrival 
at * * * indicated that the lettuce was not acceptable to this re- 
spondent and that * * * was notified of that fact, and that the 
shipment would not be accepted, on June 27; also that the railroad 
company was notified of * * * refusal of tlie shipment on the morn- 
ing of June 28. This respondent denies any violation of the act or any 
liability to complainant and prays that the complaint as to it be dis- 
missed. 

Respondent * * * in its answer filed May 8, 1947, denies that 
there was a purchase and sale of the lettuce in question, but avers that 
in a telephone conversation with complainant on June 24, respondent 
* * * upon being advised by complainant that it had a good car of 
lettuce on track at * * * informed the complainant that * * * 
of * * * would buy the lettuce at a price of $3.25 per crate delivered, 
subject tothe * * * inspection and approval after arrival at * * * 
and that acceptance or rejection of the lettuce was to be based solely 
upon inspection by * * * at * * *. Respondent * * * also 
denies that it represented to complainant that it was the duly author- 
ized purchasing agent for * * * and states that it acted solely as 
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agent of the complainant, brokerage to be paid by complainant and no 
payment of brokerage to be made by * * *. Respondent * * * 
alleges further that in the early afternoon of June27 * * * notified 
* * * as agent of complainant, that the lettuce was not acceptable 
and that it was therefore refused; that * * * then telephoned the 
complainant and informed it of this fact and that * * * was “in no 
position to handle car;” that complainant requested * * * to try 
to get * * * to handle the shipment in some way, and that said 
respondent * * * then issued a “turn-over” order to the railroad so 
that * * * would be in a position to obtain release of the car in the 
event * * * was able “to find someone to handle it.” 

The record contains a report of investigation, a copy of which was 
served on both respondents by registered mail, together with copies 
of the formal complaint, on April 18, 1947. A copy of the investiga- 
tion report was likewise served on complainant on the same date. 


FINDINGS OF FACT 


1. Complainant isa partnership composed of * * * doing busi- 
nessas * * * whose addressis * * *. 

2. Respondent * * * is a partnership composed of 
whose address is * * *. Respondent * * * is a corporation 
whose addressis * * *. Both respondents were licensed under the 


* * * 


Perishable Agricultural Commodities Act, 1930, at the time of the 
transaction referred to in this proceeding. 

3. On or about June 24, 1946, complainant and respondent 
entered into an oral agreement whereby complainant was to divert 
from * * * to * * * a earload of lettuce contained in car 


* * * 


ART 20556, said lettuce to be inspected by respondent * * * upon 


arrivalat * * * andifac eae the lettuce would be purchased 
by this respondent at a price of $3.25 per crate delivered. 

4. In negotiating the agreement, respondent * * * acted as 
agent of complainant who was to pay this respondent a brokerage fee 
in the event a sale was made. 

5. Car ART 20556, containing 312 crates iceberg type lettuce, labeled 
“Brook Hollow Farms,” was diverted by complainant, in interstate 
commerce, on June 24, 1946, to respondent * * * at * * *, 
The shipment arrived at * * * onthe morning of June 27. Re- 
spondent * * * received formal notice by mail of the arrival at 
3:00 p.m. on the same day. 

6. A federal inspection of the lettuce as to condition was made at 
1:15 p.m. on June 27th. Early in the afternoon of the 27th of June, 
* * * made known its refusal of the shipment to the agent of com- 


plainant, * * *, and * * * onthe same day telephoned the 





932 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6 A.D. 


complainant and reported the * * * refusal. * * * rejected 
the car of lettuce to the railroad at 9:25 a. m. June 28, on account of 
condition and pack, and at 10:00 a. m. June 28, respondent * * * 
also notified the railroad that the shipment was being refused on 
account of condition. 

7. An informal complaint was received by the Fruit and Vegetable 
Branch on July 29, 1946, which was within the nine-month period 
allowed by the act for the filing of reparation complaints. 


CONCLUSIONS 


Both respondents deny that * * * wastheagentof * * *, 


but state that * * * acted in the transaction as the agent of com- 
’ plainant, who was to pay the agent’s brokerage. This contention by 
respondents appears to be confirmed by complainant’s letter to the 
Department dated September 23, 1946, wherein it charges that, “They 
( * * * ) advised that they had sold * * * this car at 
3.25 delivered . . . and agreed to collect from * * * and remit 
less $25 brokerage.” It is reasonable to conclude from this that com- 
plainant considered * * * as its agent and expected to pay the 
latter’s brokerage. 

Complainant contends that it sold a carload of lettuce to 
through * * * * * * and * * * emphatically deny 


* * * 


that a sale of the lettuce was ever consummated. Complainant stated 
to the Department on September 23, 1946, that, “For proof of the con- 
tract we rely on our wire to * * * , attached to our complaint, 
Exhibit A, as follows: 

“CONFIRMING PHONE DIVERTED YOU OFF TRACK * * * YESTER- 
DAY CAR LETTUCE ART 20556 302 FIVES 10 SIX’S FOR * * * 3.25 
DELIVERED.” 


There are no specifications in this wire with respect to grade, con- 
dition or quality of the lettuce. These are important factors in any 
contract of purchase and sale and would hardly be omitted from any 
discussion relating to the sale of perishable commodities. As a mat- 
ter of fact, complainant, in its informal complaint, indicates that the 
lettuce was represented to be 85% U.S. No. 1 quality at shipping point 
and that * * * guaranteed acceptance and payment. Neither of 
these alleged important features of the oral contract was included in 
the confirming wire. The contention of both complainant and _ re- 
spondent * * * would seem to indicate that complainant’s telegram 
* bs * 


does not state the full agreement. made no objection upon 


receipt of complainant’s wire of June 25th because this respondent con- 
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tends that “there is nothing in the telegram to cause respondent to be- 
lieve there was any misunderstanding as to shipment being subject to 
respondent * * * inspection * * * as that telegram quotes a 
delivered price and mentions nothing indicating sale had been con- 
summated at that time.” As against this so-called confirming wire, we 
have * * * denying that it ever agreed to the purchase of the let- 
tuce, plus the positive statement of complainant’s agent that there was 
no sale of the lettuce to * * * and that the agent did not tell the 
complainant it had sold the lettuce, but rather that the lettuce was 
subject to inspection of * * * after arrival at * * *, and 
acceptance or rejection to be based solely upon * * * inspection. 
From the foregoing, and since complainant by its own statement relies 
on the meager information contained in its wire for proof of the 
contract as alleged, and has submitted nothing which materially sub- 
stantiates its version of the transaction, it is concluded that complain- 
ant has failed to establish by a preponderance of the evidence that the 
contract was for a sale of the lettuce as alleged in the complaint. 
Complainant also claims that it was not notified by respondents that 
the lettuce was “rejected” within 24 hours after respondents were in- 
formed of the arrival of the shipment. Itis undisputed that * * * 
inspected the lettuce on the day it arrived, June 27, and promptly noti- 
fied * * *, complainant’s agent, that the shipment would not be 
accepted on account of its condition. * * * onthe same day tele- 
phoned the complainant and informed it of the * * * refusal to 
This was well within the 24+ hours following notice 
It must be concluded from all the facts 




















accept the lettuce. 
of arrival of the shipment. 
and circumstances, that complainant received prompt notice of re- 
spondent * * * refusal to accept the shipment. 

The condition of the lettuce reflected by the inspection certificate at 
destination and the Government inspector’s statement to the Depart- 
ment, upon inquiry, that condition defects alone would average at 
least 75% seems clearly to indicate that the refusal of respondent 
* * * to accept the lettuce cannot be said to be arbitrary and with- 
out reasonable cause. See Anonymous, 5 A. D. 30; also, Riverside 
Vegetable Assn. v. Winer and Saroof Commission Co., PACA Docket 
No. 2394, S. 1854. It is concluded that the complaint filed herein 
should be dismissed as to both respondents. 
















ORDER 





The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 





in person. 
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(A. D. 1614) 


Tsapett-Hartner Company v. E. D. Batu. PACA Doc. No. 4701. 
Decided September 19, 1947. 


Failure to Pay Purchase Price—Evidence—Failure to Give Notice of Breach 
of Warranty—Failure to Sustain Burden of Proof 


Where complainant sold and shipped to respondent a truckload of cabbage f. o. b. 
Phoenix, Arizona, and respondent failed to pay the agreed price and a month 
later complained that the cabbage was in poor condition on arrival due to 
an alleged freezing in the field, held, that respondent failed to sustain the 
burden of proving a breach of warranty and that notice of such breach was 
not given within a reasonable time, and reparation should be awarded com- 
plainant in the amount of the purchase price.* 


*, Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. EF. D. Ball, of Los 
Angeles, California, respondent pro se. Mr. Frederick W. Woodley, Presiding 


Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seq.), 
which was instituted by an informal complaint received May 3, 1946, 
and the formal complaint received October 15, 1946. Complainant 
seeks an award for the purchase price of a truckload of cabbage sold 
and delivered to respondent. It is alleged that on or about December 
26, 1945, complainant orally contracted to'sell and respondent to pur- 
chase a truckload of bulk green cabbage, consisting of 25,000 pounds or 
1214 tons at $25 per ton f. o. b. Phoenix, Arizona, to be shipped via 
Wells Truckways to respondent at Los Angeles, California. Complain- 
ant further alleges that cabbage of the kind and quality agreed upon 
was delivered to and accepted by respondent but no part of the pur- 
chase price has been paid which is a violation of the act. 

An investigation of the complaint was made by the Department. A 
copy of the report of investigation was served on complainant. A 
copy of the report and copy of the formal complaint were served on 
respondent February 3, 1947. 

Respondent filed an answer to the formal complaint which was re- 
ceived March 17, 1947. Respondent admits the alleged contract but 
states that the cabbage was to be of good quality. It is denied that the 
cabbage delivered was of such quality for two reasons: first, because 
it was subjected to freezing in the field and, second, because the cab- 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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bage was shipped in a closed truck. As a matter of settlement, re- 
spondent suggests that each party bear one-half of the invoice price, 
or $156.25, and that respondent be allowed to pay its share at the rate 
of $25 per month. 

The amount involved in this proceeding does not exceed $500. In. 
accordance with the rules of practice, section 47.20, the matter was 
handled under the shortened method of procedure. Complainant re- 
quested that the complaint and exhibits filed previously be considered 
as its opening statement of facts. Respondent filed a verified answer- 
ing statement with exhibits attached. 

It appears from the record that respondent had contracted to sell a 
quantity of cabbage to one Mack Spelous of Los Angeles, California, 
for delivery on Thursday, January 3. To fill this contract, respondent 
states he called complainant concerning cabbage available for ship- 
ment January 2. Respondent states that complainant informed him 
that since all of the cabbage would be cut by December 29, shipment 
must be made that day and the only truck available for delivery had 
a closed body which was ventilated by reason of a hole in the body 
caused by a traific accident. Respondent admits that he agreed to buy 
on these terms. 

In the answer to the complaint, respondent alleges that the cabbage 
received was unloaded and delivered to Mack Spelous who refused to 
abide by the contract between them because of the poor quality of the 
‘abbage, but Spelous did sell the cabbage for respondent’s account. 
Attached to the answer is a copy of the undated account of sales, re- 
ceived by respondent from Spelous, which shows 313 crates dumped 
and a net loss of $8.73 from the sale of the cabbage. It is upon this 
accounting that respondent relies in large part to show the poor condi- 
tion of the cabbage due to the alleged freezing. In addition, respond- 
ent submitted a copy of Climatological Data, Vol. XLLX, for the State 
of Arizona, dated December 1945, which was issued by the U. S. De- 
partment of Commerce, Weather Bureau. It is there stated that dam- 
aging frosts were reported in the central valleys on the 14th, 16th, 
17th and 20th and abnormal cold continued throughout the State until 
December 21. 

Complainant denies that the minimum temperatures at any time 
during December were low enough to damage cabbage and says this 
was true in Deer Valley, northwest of Phoenix, where this cabbage 
was grown. Reference is made to other shipments on and after 
December 21 of cabbage from the same field to various purchasers, 
as to which no complaints were received. Among these shipments was 
a load of 30,000 pounds forwarded to respondent on December 26. 
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FINDINGS OF FACT 


1. Complainant Isabell-Hartner Company is a partnership, com- 
_ posed of George D. Isabell, Elmer Hartner and Neenah Hartner, 
whose address is P. O. Box 775, Phoenix, Arizona. 

2. Respondent E. D. Ball is an individual whose address is 1318 
Armadale Avenue, Los Angeles, California. Respondent held a valid 
license under the act at the time of the transaction involved in this 
proceeding. 

3. On or about December 26, 1945, complainant contracted to sell 
and respondent contracted to purchase 25,000 pounds or 1214 tons 
of bulk, green cabbage, for the agreed price of $25 per ton f. o. b. 
Phoenix, Arizona. It was agreed further that the cabbage was to be 
shipped to respondent at Los Angeles on December 29 in a truck be- 
longing to Wells Truckways and payment would be wired by re- 
spondent to the First National Bank at Phoenix. 

4. The cabbage was shipped on December 29, 1946. Respondent 
received the cabbage without complaint. 

5. Complainant sent an invoice to respondent on December 29, 
1945, in the amount of $312.50. On January 3 and again on February 
6, 1946, complainant inquired of respondent concerning payment for 
the cabbage. Respondent by letter dated February 14, 1946, acknowl- 
edged the receipt of the cabbage and although complaining of the 
condition, he stated that he intended to send the amount of the in- 
voice and ask for a refund of one-half the claimed loss. 

6. The evidence is insufficient to show that the cabbage at the time 
of shipment on December 29, 1945, or prior thereto was affected by 
frost or freezing conditions. 

7. Respondent has failed to pay complainant the purchase price of 
$312.50. 

8. The informal complaint was received by the Regulatory Division 
at Los Angeles, California, on May 3, 1946, which was within nine 


months after the cause of action accrued. 
CONCLUSIONS 


The terms of the contract between the parties are not in dispute. 
Respondent admits that he contracted to purchase the truckload of 
cabbage and that he was informed by complainant that shipment could 
be made only on December 29 and in a closed truck ventilated solely 
by means of a hole in the body from some previous accident. The con- 
tractual terms having been complied with by complainant, it would 
appear that respondent would have no basis for complaint either as to 
the time of shipment or the type of equipment used for delivery. 
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Nevertheless, the contention advanced by respondent is that he was 
“pressured” into the deal. Respondent alleges that he wanted the 
cabbage shipped on January 2 because of previous commitments but 
claims that complainant misrepresented that all cabbage would be 
cut by December 29. 

Fundamentally, a contract of purchase and sale is a voluntary agree- 
ment between a buyer and seller. A buyer need contract only with 
those persons with whom he desires to do business and on those terms 
which he considers to be beneficial for his purposes. The reasons 
alleged to have been given by complainant for offering to sell for ship- 
ment only on December 29 were evidently in explanation of com- 
plainant’s refusal to contract for shipment at any other time. While 
it appears that complainant might have made the shipment in Janu- 
ary, as contended by respondent, it is indicated by the record that 
this was due to subsequent developments. There is thus no reason to 
believe that the statements in question, if made, were not made in good 
faith. In any event, the statements attributed to complainant were not 
in the nature of warranties or representations made to induce re- 
spondent to enter into the contract, and are considered immaterial. 

The real question raised by the pleading concerns the condition of 
the cabbage, respondent contending that it was not in suitable ship- 
ping condition. The evidence on this point was conflicting. The fact 
stated by complainant concerning a previous load of the same cabbage 
delivered to and received by respondent without complaint is con- 
vincing evidence that Deer Valley cabbage was not affected by the 
cold weather in December. Ina letter to complainant dated February 
21, 1947, respondent admitted that at least part of the damage was 
due to his delay in unloading the cabbage from the truck because of 
the holiday. It is also noted that of the copies of dump certificates 
introduced by respondent, two are dated January 11 and one January 
17, two weeks or more after shipment. It is believed that respondent 
has failed to sustain the burden of proving a breach of warranty. 

An additional reason exists why respondent cannot prevail in his 
contentions concerning the condition of the cabbage. Section 49 of 
the Uniform Sales Act which is the existing law in California and 
Arizona provides as follows: 

In the absence of express or implied agreement of the parties, acceptance of 
the goods by the buyer shall not discharge the seller from liability in damages 
or other legal remedy for breach of any promise or warranty in the contract to 
sell or the sale. But, if, after acceptance of the goods, the buyer fails to give 
notice to the seller of the breach of any promise or warranty within a reasonable 
time after the buyer knows or ought to know of such breach, the seller shall not 
be liable therefor. 
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The first complaint made by respondent to complainant as to the 
condition of the cabbage received was by respondent’s letter dated 
February 14. According to respondent, the poor condition of the 
cabbage was noticed at the time of unloading, on or about January 2. 
Notice received a month after the breach was discovered was not made 
within a reasonable time. The cabbage had then been sold or other- 
wise disposed of, so that complainant could not have made an inde- 
pendent investigation of the matter, even if it had desired to do so. 
The respondent’s claim may not, therefore, be considered in set-off. 
Hunter Brothers v. Triangle Fruit Company, 4 A. D. 408; J. C. McDow 
v. Jerome Kantro Company, 4 A. D. 668. 

. The failure of respondent to pay to complainant the agreed price 
of the truckload of cabbage was in violation of section 2 of the act. 
Reparation should be awarded complainant for $312.50. The facts 


should be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $312.50, with interest thereon 
at 5 percent per annum from January 3, 1946, until paid. 

The facts shall be published. 

Copies hereof shall be served upon the parties in person or by regis- 


tered mail, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


. 


(A. D. 1615) 


Curtis & Company v. Fine Brorners. PACA Doc. No. 4781. 
Decided September 19, 1947. 


Failure to Pay Balance of Purchase Price—Sale After Opportunity to Inspect— 
Default—Effect of Passage of Title to Commodity Upon Right of Seller to Sue 
Buyer for Price of Goods 


Where complainant sold to respondent certain petatoes from a carload shipped 
in interstate commerce after inspection of the potatoes by a representative 
of respondent partnership, and respondent accepted delivery of the potatoes 
but paid only part of the purchase price, and respondent failed to answer 
the complaint filed against it to recover the balance of the agreed price, it is 
held that, since the property in the goods has passed to the buyer and the 
buyer wrongfully neglected or refused to pay for the goods according to 
the terms of the contract, the seller may maintain an action against buyer 
for the price of the goods, and that respondent’s failure to answer the com- 
plaint operates as an admission of the facts pleaded therein, and its failure 
to pay for the potatoes constitutes a violation of section 2 of the act entitling 
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complainant to an award of reparation in the amount of the unpaid balance 
of the purchase price.* 


Mr. D. Jerome Donovan, of Boston, Massachusetts, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


A formal complaint charging respondent with failure to pay the 
full purchase price for certain potatoes purchased by respondent was 
filed under the Perishable Agricultural Commodities Act, 1930 (7 
U.S. C. 1940 ed. 499a et seg.), on June 11, 1947. 

It is in substance alleged that on or about July 29, 1946, complainant 
sold to respondent 20 bags of potatoes from a carload shipped in 
interstate commerce from California; that an opportunity to inspect 
the potatoes was afforded the buyer and that respondent took delivery 
of the potatoes but paid only a part of the agreed price. Complainant 
asks for an award of reparation in the amount of the unpaid balance 


of the purchase price. 

A copy of the complaint, and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served on 
respondent by registered mail on July 11, 1947. A copy of the report 


of investigation was also served on complainant’s attorney on the 
same day by registered mail. Respondent was notified in a letter 
which accompanied the complaint to answer it within 20 days after 
receipt thereof, and was informed that failure to answer would con- 
stitute a waiver of hearing, and that the facts alleged in the com- 
plaint would, in accordance with section 47.8(c) of the rules of prac- 
tice, be deemed to be admitted as true. Respondent has failed to file 
an answer to the formal complaint and the proceeding is disposed 
of on the basis of the facts alleged therein and the effect of respondent’s 


default. 
FINDINGS OF FACT 


1. Complainant, Samuel Silk, is an individual doing business under 
the name and style of Curtis & Company at 104-106 Faneuil Hall 
Market, Boston 9, Massachusetts. 

2. Respondent, Fine Brothers, is a partnership composed of David 
Fine and John Fine. The post office address of respondent is 83 
Crescent Street, Brockton, Massachusetts. During all of the period 
covered by the complaint respondent was licensed under the act. 

*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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3. On or about July 29, 1946, complainant sold and delivered to 
respondent at Boston, Massachusetts, 20 bags of potatoes that had 
been shipped to complainant in interstate commerce from Bakersfield, 
California, on July 12, 1946, in car PFE 96644, at the agreed price 
of $3.75 per bag, f. o. b. Boston, Massachusetts. Prior to respondent's 
purchase of the potatoes John Fine, of the respondent partnership, 
inspected them, or had the opportunity to inspect them, at Boston 
Terminal Market, Boston, Massachusetts, and then accepted and took 
delivery of the 20 bags of potatoes. 

4, On or about October 3, 1946, respondent wrote to complainant 
that the potatoes were “only culls” and enclosed its check for $40. 

Complainant informed respondent it would accept and deposit the 
proceeds of the check with the understanding that respondent owed 
complainant the unpaid balance of $35. 

5. Thereafter respondent failed and refused to pay complainant 
the balance of the agreed price or any part thereof. 

6. The informal complaint was filed on November 20, 1946, and 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Section 63 (1) of the Uniform Sales Act, which has been adopted 
in Massachusetts, provides that “Where, under a contract to sell or 
a sale, the property in the goods has passed to the buyer, and the 
buyer wrongfully neglects or refuses to pay for the goods according 
to the terms of the contract or the sale, the seller may maintain an 
action against him for the price of the goods.” Also see Henry Glass 
& Co. v. Misroch, 239 N. Y. 475, 147 N. E. 71. Upon the allegations 
of fact pleaded in the complaint there certainly can be no doubt that 
title to the potatoes passed to respondent. 

Since respondent’s failure to answer the complaint operates as an 
admission of the facts pleaded therein, and its failure to pay for the 
potatoes constitutes a violation of section 2 of the act, reparation 
should be awarded complainant in the amount of the unpaid balance 
of the contract price, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $35, with interest thereon at 5 percent 
per annum from August 1, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
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som 19, 1947. 
Failure to Pay Purchase Price—Default 
nant 
L(), Where complainant sold a carload of bananas to respondent, through latter's 
| the agent, who gave respondent's check for the price on which payment was later 
stopped, held, that respondent’s failure to answer was a waiver of an oral 
wed hearing and an adinission of the facts alleged in the complaint, and since 
respondent received and disposed of the bananas, its failure to pay the pur- 
nant chase price was a violation of the act for Which reparation should be awarded 
complainant in the amount of such price.* 
and Messrs. Shutts, Bowen, Sinumons, Prevatt & Julian, oi Miami, Florida, for com- 
plainant. Mr. Raymond L. Dillman, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
ated PRELIMINARY STATEMENT 
| or ; 
re The formal complaint in this proceeding under the Perishable Agri- 
ling cultural Commodities Act, 1930 (4 l & C. 1940 ed. 499 et seq.), Was 
van | filed April 16, 1947. The allegations of the complaint are to the 
lage | following effect: On November 26, 1946, complainant, Southeastern 
‘ons | Lerminal & Steamship Company, soll two carloads of bananas to 
hat | respondent, C. J. Market Fruit Company, through the latter’s agent, 
at an agreed price of $7.50 per hundred pounds, f. 0. b. Miami, Florida, 
an | for shipment to respondent ai Evansville, Indiana; respondent’s agent 
the | delivered a check signed by respondent in payment of the price; the 
re bananas were shipped to respondent ; and respondent stopped payment 
ion the check. Complainant asks for an award of damages against 
respondent in the amount of the entire unpaid price. 

A copy of the formal complaint and a copy of the report of investi- 
gation, made by the Fruit and Vegetable Branch, were served on 
respondent by registered mail on July 11, 1947, together with notice 

Pay | that an answer is required to be filed within 20 days after such service. 
‘ent 


It was pointed out that section 47.8 (c) of the rules of practic, effective 
under the act, provides that the failure to answer a formal complaint 

within the requisite time constitues a waiver of hearing and an admis- 
or | ————— 


und *Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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sion of the truth of the facts alleged. A copy of the report of investi- 
gation was also served on complainant on July 11, 1947. 

Respondent failed to file an answer; and, therefore, consideration 
will be given only to the facts alleged in the complaint and the report 
of investigation. 


































FINDINGS OF FACT 


1. Complainant Southeastern Terminal & Steamship Company is 
acorporation. Its address is Box 1898, Miami, Florida. 

2. Respondent C. J. Market Fruit Company is an individual, C. J. 
Market, doing business at 801 Division Street, Evansville, Indiana. 
During all of the period covered in the complaint, respondent was 


~ licensed under the act. 
3. At the time of the purchase and sale agreement described in 


Finding of Fact numbered 4, and for approximately four years prior 
thereto, J. P. Kelly, of Miami, Florida, was respondent’s agent in the 
purchasing of carload lots of bananas at Miami, Florida. At various 
times during this period, respondent signed checks in blank, placed 
them in Kelly’s possession, authorized him to fill in each check with 
the proper amount of the purchase price for bananas bought on be- 
half of respondent, and instructed Kelly to deliver such checks to the 
respective sellers. 

4. On or about November 26, 1946, complainant sold to respondent, 
through buying agent Kelly, two carloads of bananas at the agreed 
price of $7.50 per hundred pounds, f. 0. b. Miami, Florida, for the 
total price of $3,672. In accordance with the established practice, 
Kelly filled out one of the checks signed in blank by respondent, in 
the amount of $3,672 and delivered it to complainant in payment of 
the bananas purchased. 

5. Thereafter, complainant deposited the check to be credited to 
its account. Complainant was subsequently notified by the bank that 
respondent had stopped payment thereon. The check marked “Pay- 
ment Stopped” was returned to complainant’s bank. 

6. The two carloads of bananas purchased from complainant by 
agent Kelly were shipped in interstate commerce from Miami, Flor- 
ida, to respondent at Evansville, Indiana, in cars MDT 20427 and 
MDT 6313. Respondent received and sold the bananas, but has not 
paid to complainant the purchase price thereof or any part of such 
price. 

7. The complaint was filed within nine months after the cause of 


action accrued. 
CONCLUSIONS 


A cause of action under the act is alleged in the complaint and re- 
spondent, by failing to file an answer, is, in accordance with section 
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47.8 (c) of the rules of practice, deemed to have admitted the truth 
of the facts alleged. The failure of respondent to pay the purchase 
price of $3,672 is a violation of section 2 of the act. 

Reparation in the amount of the price should be awarded to com- 
plainant against respondent. The order should also provide for 
publication of the facts. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,672, with interest thereon at 5 percent 
per annum from November 27, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1617) 
C. M. Cuarke v. James J. ANGeEtto. PACA Doc. No. 4784. Decided 


September 23, 1947. 
Failure to Pay Loss on Joint Account Transaction—Default 


Where complainant purchased sweet potatoes and shipped them in interstate com- 
merce to respondent who sold them for their joint account, at a loss, but 
failed to share the loss equally, and complainant filed a complaint for repara- 
tion which respondent failed to answer, held, that the failure to answer 
constituted an admission of the facts alleged in the complaint, operated as a 
waiver of an oral hearing, and warranted an award of damages in an amount 
necessary to equalize the joint loss.* 


Mr. C. M. Clarke, of Estill, South Carolina, complainant pro se. Mr. Raymond L. 
Diliman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), was 
filed April 15, 1947. It is, in effect, alleged by complainant, C. M. 
Clarke, that on or about October 31, 1946, he shipped a carload of 
sweet potatoes from a point in South Carolina to respondent, James 
J. Angello, at Hammonton, New Jersey, to be sold for the joint account 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 













of complainant and respondent. It is alleged further that respondent 
accepted the potatces at Hammonton and sold them for the joint ac- 
count of the parties, paid railroad and truck transportation charges 
but failed to pay complainant the joint account cost of the potatoes, or 
his share of the proceeds of a claim for damages to the shipment that 
was paid by the railroad, but did remit to complainant $251.67 which 
was $239.66 less than was due complainant if a proper joint account 
division of losses had been made. Complainant asks for reparation in 
the amount of $239.66 as the amount which respondent has failed and 
refused to pay. 

A copy of the complaint and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served on 
respondent by registered mail on July 17, 1947. On the same day a 
copy of the report of investigation was served in like manner on com- 
plainant. 

In a service letter which accompanied a copy of the complaint, re- 
spondent was notified to answer the complaint within 20 days after 
receipt of such notice, and that failure to answer would constitute a 
waiver of hearing, and would also be deemed to be an admission of the 
truth of the allegations of the complaint. Respondent has failed to 
answer the complaint and it is disposed of on the basis of the facts 
alleged therein and the effect of respondent’s default. 


FINDINGS OF FACT 


1. Complainant, C. M. Clarke, is an individual whose post office 
address is Estill, South Carolina. 

2. Respondent, James J. Angello, is an individual whose post office 
address is Hammonton, New Jersey. Respondent is not licensed under 
the act, his license having been revoked for cause. 

3. On or about October 31, 1946, complainant consigned to respond- 
ent at Hammonton, New Jersey, for sale at that point by respondent 
on a joint account basis, one carload of sweet potatoes consisting of 
396 baskets. Shipment of the potatoes was made from Estill, South 
Carolina, on November 1, 1946, in car WF RX 62673. The cost of the 
potatoes to complainant was $693. 

4. Respondent received and sold the potatoes at Hammonton, New 
Jersey, for net proceeds of $634.55. Respondent also received $30 from 
the railroad ona claim for damages to the shipment. Respondent paid 
freight charges and tax of $143.38, and total truck charges of $231.51, 
and paid complainant $251.67. 

5. The total joint account loss on the transaction was $403.54. 

6. The complaint was filed within nine months after the cause of 
action accrued. 
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CONCLUSIONS 
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“a From the foregoing findings it will be noticed that the joint account 


cost of the sweet potatoes was $693, plus transportation charges of 
$374.89, making the total investment $1,067.89. The receipts totaled 
$664.55, making the loss on the transaction $403.34, which loss should 
be shared equally by the joint account parties. See the following 
oma cases: A. J. Kvans Marketing Agency, Inc. v. Chester Franzell & 
on in Company, 5 A. D. 185; Heggblade Marguleas Company v. Peter Mar- 
and ter’’s Sons Inc., 4 A. D. 323; L. Gilbarde Company v. Elbert D. Ball, 
4A.D.588. Reduced to statement form the dispute between the par- 
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1, the transaction, was, and is, a violation of section 2 of the act. Repara- 





tion should be awarded complainant against respondent in the amount 
stated, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $239.66, with interest thereon 
at 5 percent per annum from November 26, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1618) 


G. H. Stonge anp Sons v. Scuitry Brorurers. PACA Doc. No. 4495. 
Decided September 24, 1947. 


Negligence—Failure of Commission Merchant to Keep Shipper Informed— 
Nominal Damages 


Where a commission merchant failed to keep the shipper informed of a dull and 
oversupplied market resulting in unusually slow sales of the produce involved, 
it is held, that such failure constitutes negligence on the part of the commis- 
sion merchant, but since the shipper did not show what, if any, damage 
resulted from such negligence, nominal damages only should be awarded.* 


. M. P. Roberts, of Fort Fairfield, Maine, for complainant. Schley Bros., of 
3altimore, Maryland, respondent pro se. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S. C. 1940 ed. 499a et seg.). Complainant 
seeks to recover reparation in the amount of the loss alleged to have 
been sustained from respondent’s failure, without reasonable cause, to 
perform its implied duty to sell promptly three carloads of potatoes 
for complainant’s account or to inform complainant of the fact that the 
Baltimore, Maryland, fruit and vegetable market was overstocked with 
potatoes at the time of the arrival of the shipments in question and for 
some time thereafter. It is contended that such failure to inform com- 
plainant was in violation of section 2 (4) of the act. 

Respondent, in its answer, denies any liability to complainant and 
alleges that when the cars arrived it was found that the potatoes failed 
to meet contract requirements but that they were handled only as an 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed, 
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accommodation to the shipper. Respondent denies that the broker 
was its agent at any time; alleges that the broker was given infor- 
mation from time to time concerning respondent’s inability to sell 
the potatoes and that such knowledge was imputable to complainant. 
Respondent also denies that any misrepresentation was made for the 
purpose of securing the shipments on consignment and alleges that 
respondent itself lost large sums of money on the same market; that 
the sacks of potatoes involved in the instant proceeding were wet and 
spotted; that no help was available to recondition the potatoes and 
those who were generally considered as respondent’s customers mostly 
refused to buy the potatoes. Respondent also asserts a claim of 
$363.98 against complainant as the deficit which is alleged to have 
been sustained in handling the potatoes, 

A copy of the formal complaint and a copy of the report of investi- 
gation made by the Fruit and Vegetable Branch, were served on the 
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ned— respondent by registered mail on June 1, 1945. A copy of the report 
of investigation was served on complainant’s attorney by registered 
land — mail on June 4, 1945. 
ved, A formal hearing was held at Baltimore, Maryland, on October 29, 
amis: F 1946. Complainant did not appear at the hearing. Respondent was 
ony represented by members of the partnership. The record includes 
testimony of Samuel R. Schley, Ralph Murray Schley and F. J. 
‘, of — Davidson, and the report of investigation. 
iner. Since the facts in this proceeding are similar to those in A. B. Cohen 
Co. v. Schley Brothers, 6 A. D. 830, the testimony and exhibits in that 
case were incorporated as a part of the record in the instant proceed- 
ing. Complainant submitted its case on the basis of the facts as 
; disclosed in the report of investigation. 
ties Samuel R. Schley, of respondent partnership, testified that during 
‘ant | the months of April and May, 1944, he purchased approximately 46 
—_ carloads of potatoes from complainant's agent, A. B. Cohen and Com- 
to pany, through F. J. Davidson, Jr., and Company and it was his under- 
oes standing that the three shipments here in question were owned by A. B. 
the Cohen Company. These potatoes failed to meet contract requirements, 
ith according to the witness, and were rejected by respondent. The broker 
for | on receiving notice of this rejection, prevailed upon respondent to 
m- | handle the potatoes on consignment if the shipper would consent. 
Respondent agreed to do this, according to the testimony of this wit- 
ind ness, as a favor to both A. B. Cohen Company and the broker. The 
led | cars were thereafter unloaded; the sacks placed in a shed along with 
s potatoes from about 50 other cars and an attempt was made to sell 
this them. This, however, proved to be difficult. During the month of 






May, 1944, respondent estimates that it lost $25,000.00 on sound pota- 
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toes of its own as buyers were interested only in the better grades and 
labor could not be found to recondition the poorer grades properly. 
Respondent admitted that at the time of agreeing to handle com- 
plainant’s potatoes on consignment, it had approximately 100 carloads 
of potatoes standing at its unloading shed and it appears that com- 
plainant’s potatoes were allowed to remain in cars MDT 8130 and 
MDT 20479 for three days and in car MDT 20202 for six days. Fur- 
thermore, no sales were made during the long periods set forth in 
the account sales although Government reports disclosed sales of po- 
tatoes during that period. This, respondent explains, is misleading, 
since such reports cover sales of potatoes of “good, merchantable quality 
and condition,” whereas complainant's potatoes are claimed to have 
been in poor condition. 

Although respondent did not communicate with complainant or its 
agent, A. 5. Cohen Company, it states that almost every day during 
the time the potatoes were in its possession, it was in touch with com- 
plainant’s agent, Davidson, who was then selling produce as a broker 
for other shippers from Florida and Georgia. When Davidson was 
informed that the potatoes were not being sold, he told respondent 
that he could do nothing about it, nor could anyone else, and in- 
structed respondent to do the best possible under existing conditions. 
It appears that none of these reports or statements to Davidson had 
direct and particular reference to complainant’s potatoes but con- 
cerned other shipments as well. Respondent never knew whether 
Davidson passed the information on to complainant but assumed that 
he did. 

Ralph Murray Schley testified that respondent never promised to 
sell complainant’s potatoes quickly but only agreed to handle them 
as a favor to complainant’s agent, A. B. Cohen Company, at the re- 
quest of Davidson. He also stated that the market reports should be 
given little, if any, consideration in this case since the potatoes in- 
volved were of poor quality and condition. 

Frank J. Davidson, a member of the firm of F. J. Davidson, Jr. and 
Company, testified from certain records of that company including 
the telegrams referred to as dated May 8, 1944, and May 10, 1944, 
which were sent to A. B. Cohen Company notifying it of the rejection 
of the potatoes and suggesting that they be handled by respondent on 
consignment. The expression “providing release quick” was said to 
be contained in all similar telegrams because of uncertainty concern- 
ing what would happen in marketing conditions. 
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FINDINGS OF FACT 


1. Complainant, G. H. Stone and Sons, is a partnership consist- 
ing of George H. Stone, Charles P. Stone and Hansford L. Stone, 
whose post office address is Fort Fairfield, Maine. 

2. Respondent, Schley Brothers, is a partnership consisting of 
Samuel R. Schley and Ralph Murray Schley, whose post office address 
is 209-231 West Camden Street, Baltimore, Maryland. During the 
period covered in the complaint filed herein, respondent was licensed 


under the act. 

3. On or about April 22, 1944, complainant contracted to sell and 
respondent to purchase two carloads of U.S. No. 1, size A, 2 inch mini- 
mum, Maine Mountain potatoes in new, branded, 100-pound sacks at 
the agreed price of $2.60 per hundred pounds, delivered at Baltimore, 
Maryland. 

4. On or about April 28, 1944, complainant contracted to sell and 
respondent to purchase two carloads of U. S. No. 1, size A, 2 inch 
minimum, Maine Mountain or Katadin potatoes in new, branded, 100- 
pound sacks at the agreed price of $3.40 per hundred pounds, delivered 
at Baltimore, Maryland. 

5. The aforesaid contracts were negotiated by F. J. Davidson, Jr. 
and Company as agent for complainant. 

6. On April 29, 1944, car of potatoes MDT 8130 was shipped from 
Frenchville, Maine; on May 2, 1944, car MDT 20202 was shipped from 
Van Buren, Maine, and on the same day car MDT 20479 was shipped 
from Limestone, Maine, all in interstate commerce to Baltimore, Mary- 
land for delivery to respondent under the aforesaid contract. A 
fourth carload of potatoes shipped under the contract was accepted on 
arrival but the three cars mentioned herein were rejected for failure 
to meet contract specifications. On May 8, 1944, respondent notified 
F. J. Davidson, Jr. and Company of the rejection of said cars MDT 
8130 and MDT 20479 and on May 10, 1944, a like notice was given of 
the rejection of car MDT 20202. 

7. Said rejections were brought to the attention of complainant’s 
agent, A. B. Cohen and Company, by F. J. Davidson, Jr. and Company 
on May 8, 1944, and May 10, 1944, respectively, but no mention was 
ever made of the oversupply of potatoes on the Baltimore, Maryland, 
fruit and produce market. On being notified of these rejections, F. J. 
Davidson, Jr. and Company requested respondent to handle the ship- 
ments of potatoes on consignment and respondent agreed to do so. 

8. On May 8, 1944, the potatoes contained in car MDT 8130 failed 
to meet the requirements of the U. S. No. 1 grade, size A, 2 inch mini- 
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mum only because of Slimy Soft Rot in double the amount of tolerance 
permitted in over 10 percent of the samples examined, the average for 
the carload being 1 percent, that of car MDT 20479 being 1 percent on 
the same date and the average for car MDT 20202 was 2 percent on 
May 10, 1944. 

9. Neither respondent nor F. J. Davidson, Jr. and Company in- 

formed complainant or its agent of the fact that the Baltimore, Mary- 
land, market as well as respondent were oversupplied with potatoes at 
the time respondent agreed to handle the potatoes here in controversy 
for the account of complainant on May 8 and May 10, 1944, and failed 
to give complainant any information concerning car MDT 8130 until 
_on or about June 16, 1944, when an account sales was submitted to 
complainant showing that the first sales had been made on that day 
and consisted of 15 sacks at $1.50; 45 sacks at $1.25; 227 sacks at $1.00, 
and that 163 sacks were lost in reconditioning. 

10. On or about July 31, 1944, an account sales was rendered on 
car MDT 20479 showing the first sales made on June 19, 1944 of 20 
sacks at seventy-five cents; two sacks on June 21, 1944 at $2.00; 100 
sacks on June 27, 1944 at seventy-five cents; two sacks on June 28, 1944 
at $2.50; 90 sacks on June 29, 1944 at sixty-five cents and one sack at 
fifty cents, and that 235 sacks were dumped. 

11. On or about June 15, 1944, an account sales was rendered on car 
MDT 20202 showing the first sales on May 29, 1944 when 25 sacks were 
sold at $2.95; 14 sacks sold on May 31, 1944 at $2.70, 5 sacks at $3.00, 
50 sacks at $2.75, and that 356 sacks were dumped. 

12. The account sales on car MDT 8130 discloses that respondent 
received $305.75 for the potatoes and incurred expenses of $359.96 to 
which is added a commission charge of $45 and complainant was billed 
for a net deficit of $99.21. 

13. The account sales on car MDT 20479 shows that respondent 
received $156.00 and incurred expenses of $312.73, to which is added a 
commission charge of $15.60 and complainant was billed for a net 
deficit of $172.35. 

14. The account sales on car MDT 20202 shows receipts of $264.05 
and expenses of $330.08 to which is added a commission charge of 
$26.41 and complainant was billed for a net deficit of $92.44. 

15. The informal complaint was made in this proceeding within 
nine months after the cause of action accrued and was followed by 
the filing and service on respondent of a copy of the formal complaint. 
Respondent’s counterclaim was not filed within the time required 
by the Act. 
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CONCLUSIONS 


Here, as in the proceeding of the A. B. Cohen Company v. Schley 
Brothers, 6 A. D. 830, complainant failed to deliver potatoes which 
would meet contract requirements and respondent, therefore, was 
justified in refusing to accept delivery under the contract. Here also 
the respondent appears to have been authorized to handle the potatoes 
on consignment and the record discloses that proper account sales were 
rendered. In both cases, complainant contends that respondent failed 
to furnish information concerning oversupplies and slow sales of po- 
tatoes on the Baltimore market. This condition was particularly true 
in the case of potatoes in poor condition as in the instant case. The 
respondent contends in both cases, however, that it dealt with com- 
plainant’s agent, F. J. Davidson, Jr. and Company of Washington, 
D. C., and that this agent was fully informed of the oversupplies and 
slow sale of potatoes on the Baltimore market but it is not shown that 
this broker can properly be classed as a general agent for complainant. 
It appears, therefore, that the respondent should have made certain 
that complainant was adequately and promptly informed of the over- 
supply at that market, as well as the slow sale of the potatoes in con- 
troversy, and was negligent in failing to do so but the more difficult 
question is what, if any, damage resulted from such negligence. In 
this connection, it was said in the case of A. B. Cohen Company v. 
Schley Brothers, supra, that: 

“In order for complainant to recover more than nominal damages on this theory 
of negligence he must show that if he had been informed by respondent as to the 
condition of the Baltimore market and the fact that respondent was not making 
sales of the potatoes, he could have turned the shipment over to another dealer 
or diverted it to another market, and that through another dealer or in another 
market the potatoes could have been sold to better advantage. No such evidence 
is in the record. For lack of proof that it actually suffered any damage as : 
result of the failure of respondent to furnish information it was under obligation 
to furnish, complainant is entitled to nominal damages only.” 

It is concluded that the respondent in the instant proceeding was 
negligent in failing to keep complainant informed of the condition 
of the Baltimore market and the difficulty experienced in selling the 
potatoes in question, but complainant has not shown the extent of loss 
resulting from such negligence and for this reason nominal damages 
only should be awarded. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant the sum of $1.00, as nominal damages. 
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Respondent’s counterclaim is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment and as to service on 
the parties, this order shall become effective 20 days after its date. 


(A. D. 1619) 


Smion Srecat Company v. WESTERN Frurr Growers, Inc. PACA 
Doc. No. 4621. Decided September 24, 1947. 


Failure to Deliver—Complaint by Assignee—Recovery of Deposit 


Where complainant as assignee of a reparation claim sought to recover a de- 
posit of $250 per car or $1,500 on six carloads of oranges alleged not to have 
been shipped within time provided in the contract of purchase and sale 
and therefore rejected by complainant, and it was found that one car was 
shipped within the time stipulated in the contract and improperly rejected 
by the assignor, which shipment was resold by respondent at a loss, held, 
complainant-assignee is entitled to an award of reparation in the amount 
of the purchase price minus the amount of the loss sustained by respondent 
by reason of the resale of one car of the oranges.* 


Assignment of Claims for Reparation—Choses in Action 
Claims for reparation under the act are choses in action and are assignable.* 


Modification of Written Contract by Oral Agreement—Evidence—Self-Serving 
Testimony—Weight of Evidence 


Claimed modification of a written contract by oral agreement must be care- 
fully construed and cannot be established by self-serving testimony which 
is denied by opposing party.* 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. G. V. Weikert, 
of Los Angeles, California, for respondent. Mr. John S. Griffin, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 

This is a proceeding for the recovery of reparation under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seq.), in the sum of $1,500, representing an advance of $250 on each 
of six carloads of oranges which complainant refused to accept because 
shipment was not made by respondent within the time originally 
agreed upon by the parties. An informal complaint was filed with 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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the Regulatory Division, Fruit and Vegetable Branch, on May 30, 
1945, and a formal complaint was filed on April 1, 1946. A copy of 
the report of investigation was served on complainant on April 19, 
1946. Three days later, a copy of the formal complaint and a copy 
of the report of investigation was served on respondent company 
which filed an answer on September 17, 1946, denying any liability 
to complainant in connection with this transaction. 

The formal complaint alleges that as the result of a series of tele- 
graphic communications, a contract was entered into between Julius 
O. Berman and respondent for the purchase and sale of 50 carloads of 
Valencia oranges at the agreed price of $5.73 per box delivered at 
Chicago, Ililnois, and provided for shipment at the rate of three or 
four carloads each week up to September 1, 1944. It is also alleged 
that the agreement provided that the purchaser would deliver to the 
seller a deposit of $250 per carload on completion of the agreement. 
This deposit was made in the amount of $12,500 and respondent 
shipped 44 carloads of oranges under the agreement but failed and 
refused to ship the remaining six carloads as agreed, and this pro- 
ceeding was instituted for the recovery of the deposit of $1500 on the 
shipments not made. 

Respondent’s answer admits entering into a contract to sell 50 car- 
loads of oranges to Julius O. Berman and the shipment of 44 carloads 
which were accepted, as alleged in the complaint, and alleges that three 
other carloads were tendered to and rejected by Berman because of 
excessive decay. Thereafter, on or about August 30, 1944, an oral 
agreement was entered into during a telephone conversation whereby 
it was agreed that the remaining six carloads of oranges would be 
shipped after September 1, 1944, the date on which one of the cars in 
dispute was shipped and four other cars were shipped promptly, but 
approximately a week after receiving notice of the shipment made on 
September 1, 1944, Berman notified respondent that no shipment made 
on or after September 1, 1944, would be accepted under the contract. 
The five carloads which had been shipped were thereafter sold by 
respondent for Berman’s account at a loss of $1691.38, thus leaving 
$191.38 owing from Berman on this transaction. But respondent’s 
attorney stated at the hearing that respondent was not seeking to 
recover this deficit. 

Complainant alleges that on or about March 12, 1945, for a valuable 
consideration, Julius O. Berman assigned to complainant all interest 
to his claim against respondent. In its answer and at the hearing, 
respondent insisted on dismissal of the complaint for lack of jurisdic- 
tion, contending that neither the act nor the rules and regulations issued 
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thereunder authorized proceedings where the complainant is an 
assignee. 

A formal hearing was held at Los Angeles, California, on June 19, 
1947, at which both parties were represented by counsel. 

Complainant’s proof in this proceeding consists of the depositions of 
Julius O. Berman and Simon Siegel supported by attached exhibits. 
In his deposition, Julius O. Berman testified that an agreement was 
entered into with respondent whereby he contracted to purchase and 
respondent to sell 50 carloads of Valencia oranges substantially as 
alleged in the complaint. This deponent also testified that he pur- 
chased the oranges for the account of the complainant and that he 
subsequently transferred and assigned to complainant herein his claim 
against respondent for the recovery of $1500, representing the deposit 
of $250 per car on six carloads of oranges which respondent had failed 
to ship as agreed. ‘The return of this deposit has been demanded but 
not received. This deponent denied entering into any agreement for 
the extension of the time of shipment beyond September 1, 1944. 

In his deposition, Simon Siegel of complainant company testified 
that in making the purchase of the 50 carloads of oranges, involved in 
this proceeding, Julius O. Berman was acting as agent for complainant 
which gave him a check in the amount of $12,500, payable to respondent 
as a deposit on the 50 carloads of oranges, but this check was returned 
by respondent which claimed that it had not entered into any agree- 
ment with complainant. Immediately thereafter, complainant issued 
another check in the same amount payable to Julius O. Berman to be 
transmitted to respondent as a deposit on the shipment of oranges 
from respondent and at the same time instructed Julius O. Berman that 
complainant would not accept any shipments made after September 
1,1944. When it was found that six carloads appeared not to have been 
shipped by that time, demand was made on Julius O. Berman for the 
return of the deposit on these shipments in the amount of $1500. This 
witness also testified that the claim for the recovery of this portion 
of the deposit has been assigned by Julius O. Berman to complainant. 

Respondent presented but one witness, W. S. Peppers, President of 
respondent company who testified that on or about August 30, 1944, 
he engaged in a long distance telephone conversation with Julius O. 
Berman regarding the three shipments which were rejected, and 
agreed to place these three cars elsewhere but it was also agreed that 
three other carloads would be substituted. This witness also stated 
“of course that would extend the shipping dates on those cars into 
September, and he agreed to that.” This witness further stated that 
on or after September 1, 1944, respondent shipped five carloads of 
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Valencia oranges to Julius O. Berman but the sixth carload was not 
shipped inasmuch as the other five had been rejected. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Siman Siegel and 
Ruth Siegel, doing business as the Simon Siegel Company, whose 
address is 1425 South Racine Avenue, Chicago 8, Iliinois. 

2. Respondent, Western Fruit Growers, Inc., is a corporation whose 
address is 2185 East Seventh Street, Los Angeles, California. During 
the times mentioned in the complaint filed herein, respondent was 
licensed under the Perishable Agricultural Commodities Act, 1930, 
as amended. 

3. As the result of a series of telephone conversations followed by 
the exchange of several telegrams, respondent agreed on or about May 
23, 1944, to sell and Julius O. Berman to purchase 50 carloads of un- 
wrapped Valencia oranges in standard or Bruce boxes of which not to 
exceed 15% were to be choice and the remainder Red Mule brand. This 
agreement also provided that each car was to contain not to exceed 85 
boxes, size 288; 50 boxes, size 344; 15 boxes, size 392 and the remainder 
were to be size 252 and larger. It further provided that three or four 
carloads were to be delivered by respondent each week beginning the 
week of May 22, 1944, and the price agreed upon was $5.73 per box 
for all sizes and grades delivered at Chicago, Illinois. A deposit of 
$250 per carload was to be made immediately on completion of the 
agreement and shipments were to be made to and including September 
1, 1944. Julius O. Berman accordingly deposited the sum of $12,500 
with respondent. 

4. During the period from May 31, 1944, to and including August 
25, 1944, respondent shipped 44 carloads of Valencia oranges to Julius 
O. Berman who accepted them under the aforesaid agreement but 
three carloads shipped during the last of August were rejected by 
Berman, and no objection appears to have been made by respondent 
to these rejections. 

5. Respondent shipped one carload of Valencia oranges to Julius O. 
Berman on September 1, 1944, and also made a similar shipment to 
him on September 4, 1944, and shipped one carload on each of the suc- 
ceeding three days. Julius O. Berman refused to accept delivery of 
any of these five carloads of oranges shipped by respondent on and 
after September 1, 1944, and he was notified by respondent that 
these shipments would be, and they were thereafter, sold for his ac- 
count for a sum which failed to equal the contract purchase price to 
Julius O. Berman by $1,691.38 and respondent, therefore, has refused 

764396476 





056 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A4A.D. 


to remit the deposit of $250 per car on the six carloads in the sum of 
$1,500 for the recovery of which this proceeding was instituted by 
complainant as assignee of Julius O. Berman. 

6. Informal complaint was filed on May 30, 1945, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s motion to dismiss the complaint on the ground that 
the secretary had no jurisdiction to entertain a complaint filed by an 
assignee was properly overruled at the hearing since section 6 of the 
Act expressly provides that any interested person may file a com- 
plaint of any violation of section 2 of the act within nine months 
after the alleged cause of action accrues. Furthermore, it has been 
held repeatedly that claims for reparation under the act are choses in 
action and are assignable. Respondent’s contention that this pro- 
ceeding was not brought by the proper party is, therefore, without 
merit. A. Burker and Company, Inc. v. Frank G. Casella, Inc., 1 
A. D. 394. 

Since there is no dispute concerning the agreement entered into by 
respondent and Julius O. Berman on or about May 23, 1944, nor is 
there any showing that this agreement was in any way ambiguous or 
entered into through fraud or mistake, the only remaining question 
concerns whether that agreement was amended by oral agreement 
to provide for delivery of six carloads of oranges after September 1, 
1944, as contended by respondent. This claimed oral modification of 
the written agreement must be given very careful consideration for, 
as stated in White Company v. Canton Transportation Company, 131 
Ohio St. 190, 2 N. E. 2d 501, “Courts move slowly and carefully when 
claim is made that a party has waived terms of a written contract and 
agreed to different terms by parol, since such agreement amounts to 
oral modification of a written contract.” No modification of the 
original agreement has been established in the instant case, since it is 
not believed that the self-serving statement of respondent’s president 
to the effect that the shipping date was extended by oral agreement is, 
under the facts here disclosed, adequately persuasive to conclude that 
such modification was agreed to. Any such modification is definitely 
denied by Berman and the complainant. 

With reference to the amount which complainant should recover, 
the record discloses that the contract entered into by the parties pro- 
vided for “shipments to run into September Ist.” It appears, there- 
fore, that car SFRD 24544 shipped from Redlands, California, on 
September 1, 1944, was improperly rejected by Julius O. Berman. 
This shipment was resold by respondent at a loss of $325.47 which 
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should be deducted from the $1,500 held by respondent and complain- 
ant awarded reparation for the remaining sum of $1,174.53. The facts 






should be published. 





ORDER 









Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,174,53 with interest there- 
on at 5 percent per annum from September 1, 1944 until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shall become effective 20 days after 












its date. 







(A. D. 1620) 





PACA Doc. No. 4653.* Decided September 25, 1947. 







Contract for Sale on Approval—Lawful Rejection of Commodity 









Where complainant sought damages from respondent for a rejection without 
reasonable cause of a carload of celery sold to respondent on an f. 0. b. sale 
basis, held, that the evidence shows a contract between the parties for a sale 






on approval after an inspection of the celery by respondent at destination and 
that the complainant failed to prove that the rejection was without reason- 
able cause and, therefore, the complaint should be dismissed.** 








Twenty-Four Hour Rule—Notice of Rejection 





In a sale of celery on approval after inspection at destination, telegram from 
buyer stating that this was not his “kind of celery” but he would try to sell 
the produce to someone else, held, that such notification constitutes sufficient 
notice of rejection under the 24 hour rule, especially where the parties had 







previously discussed the possibility of a rejection of the commodity.** 












Complainant pro se. Mr. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Mr, John 7, McGrath, Examiner. 







Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 499a ef seq.). 
The formal complaint was received by the Department on October 8, 
1946. Complainant alleges therein, that on or about June 15, 1946, it 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—-Fd. 
** Reference to other points involved in this case will be found in Index-Digest in this 
Ed. 










Agriculture Decisions. 





issue of 
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sold to respondent one carload of Pascal celery, “subject inspection on 
arrival”, at the agreed price of $3.50 per crate f. o. b. California, plus 
$50 for top ice, a total of $1,663.50. Complainant alleges further that 
celery of the kind, grade, size and quality called for in the contract was 
shipped in car PFE 34264 and was accepted by respondent who paid 
only $203.23 to complainant. An award of reparation is requested by 
complainant for $1,460.27, the balance of the price. 

An answer to the formal complaint was filed on December 16, 1946. 
Respondent alleges that the carload of celery in PFE 34264, though 
priced at $3.50 f. o. b., was not-sold to the respondent “but was sub- 
ject to purchase upon approval of inspection by the respondent upon 
arrival at * * *”; that a previous carlead ordered, PFE 26736, 
which arrived June 15 was in poor condition and respondent told 
complainant that it did not want PFE 34264 for this reason; and that 
complainant advised respondent it was under no obligation to ac- 
cept the second carload unless respondent was satisfied with the 
quality upon arrival. It is further alleged that inspection of PFE 
34264 showed the celery to be of a poor quality similar to the previous 
shipment and after advising complainant, the celery was consigned 
to * * * of * * * by whom it was sold, and the net proceeds 
were remitted to complainant. 

An oral hearing in this proceeding was held at * * * on May 
97,1947. * * * theownerof * * * and * * * whowas 
employed by * * * as carlot manager during June 1946, ap- 
peared and testified. The record consists of their testimony and ex- 
hibits, the pleadings and the report of the investigation made by 
the Department. A copy of the report of investigation and a copy 
of the formal complaint were served on respondent November 18, 
1946. A copy of the report and respondent’s answer were served 
on complainant. 

It appears from the record that the negotiations, out of which 
the present controversy arose between the parties, were initiated 
by * * * who forwarded to respondent, as well as 10 other prod- 
uce dealers or handlers, a copy of a circular which * * * re- 
ferred to as a “tramp sheet”. This circular, dated June 11, 1946, was 
received in evidence after being submitted by * * *. It contains 
details as to three carloads of celery, among them PFE 26736, and, 
except for these details, reads: 

“We offer the following cars of Pascal, subject inspection arrival, subject 
being unsold, $3.65 fob, top ice $52.50 extra. All are good quality, routed SPRI 
initially iced. 

* * * * * a * 


“We are also shipping 1 to 2 cars daily which we will be glad to quote if you 
are interested.” 
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On or about June 13, 1946, * * * called * * * by tele- 
phone and ordered car PFE 26736, which was then in transit, with 
the understanding so * * * testified “subject to my approval on 
arrival at * * * as to grade and condition.” On June 13, com- 
plainant by telegraph notified respondent that PFE 26736 was being 
diverted to respondent. Respondent’s telegram addressed to com- 
plainant dated June 14 reads: 

“YOU INVOICE FAILS SHOW WE PURCHASED SUBJECT APPROVAL 


INSPECTION * * * WANT BE SURE YOU UNDERSTAND THESE 
TERMS PFE 26736” 


Complainant replied by telegram dated June 15: 

“BILLED OPEN ARRIVAL INSPECTION 26736 CONFIRM 3.50 AFORG 
[top ice extra] INSPECTION ARRIVAL SHIPPED TODAY WISHBONE 
HOWARDS 280 TUDOZ BALANCE TO TUHALF 34264 AIRING MANIFEST.” 

On June 17 respondent sent to complainant a telegram stating that 
PFE 26736 had arrived and the celery had been inspected by its 
customer who said it was only fair quality and could not be used. The 
same day, complainant replied by telegram: 

“SOLD ON YOUR INSPECTION NOT CUSTOMERS THATS GOOD CAR 
CELERY UNDERSTAND MARKET EASIER OFFER SUBJECT OUR CON- 
FIRMATION BEFORE BREAKING .. .” 

The conversation directly concerning PFE 34264 took place on 
June 15. On that day, * * * phoned * * * and offered 
other carloads of celery forsale. * * * testified that at this time, 
he ordered car PFE 34264 on the same approval basis as the previous 
carload. * * * testified also that on June 17 he phoned rejecting 
PFE 26736 and said if the celery in PFE 34264 was similar he didn’t 
want it, and complainant “told me to let the car roll into * * *, 
He said, ‘You are buying it strictly on inspection * * *, and you 
are under no obligation at all.’ ” 

The second shipment arrived at * * * on June 22. 
telegraphed complainant on June 24, “NOW TRACK IN * * * 
SO FAR NO OFFERS WORKING 34264.” Accordingto * * * 
testimony, he phoned complainant on June 26 and said he could not 
sell the shipment and complainant instructed him to turn the celery 
overto * * *, Complainant denies having made such statements. 

Complainant argues in its brief that the transaction entered into 
with respondent was a contract of purchase and sale of a carload of 
celery grading 85 percent U.S. No. 1 on an f. o. b. basis, and since the 
celery was in suitable shipping condition at destination, a rejection 
would not be justified. It is also contended that respondent never 
notified complainant of any complaints it might have had on the ship- 
ment and no notice of rejection was ever given. 
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The position taken by respondent is that the celery in car PFE 
34264 was to be inspected and approved at * * * and if desired, 
would be purchased. Respondent’s reasons for not approving and 
accepting the celery appear to be the alleged poor condition of the 
celery and the fact that it was packed, partially at least, in used crates. 


FINDINGS OF FACT 


1. Complainant * * * is individually owned and operated by 


* * and is locatedin * * * 


2. Respondent * * * is a corporation whose address is 
* * *, Respondent was licensed under the act at the time of the 


transaction involved herein. 

3. On June 15, 1946, complainant orally contracted to sell to respond- 
ent, on the basis of respondent’s inspection and approval at * * * 
one carload of Pascal celery, field pack, grading approximately 85 
percent U.S. No. 1 at shipping point, at $3.50 f. o. b., plus top ice of $50. 

4. The celery in car PFE 34264 was Federally inspected at * * 
on June 15, 1946, at 8 p.m. It is noted on the certificate that the grade 
is “U.S. No. 1 Green. Clipped or full length, 14 inches minimum”; 
end “Celery and tops green color. Hearts generally fairly well 
formed. Generally no decay, few crates contain 1 stalk showing Pink 
Rot.” 

5. On June 17, 1946, complainant wrote respondent giving notice 
that the celery in car PFE 34264 graded U. S. No. 1 at * * * 
instead of 85 percent of U.S. No. 1. 

6. Car PFE 34264 arrived at * * * on Saturday, June 22, at 
6 p.m. Respondent was notified of the arrival on Monday, June 24, 
at 8 a. m. 

7. Respondent sent a telegram to complainant on June 24, 1946, 
“NOW TRACK * * * SO FAR NO OFFERS WORKING 
34264.” On the same day, complainant telegraphed a reply “PRICE 
WAS LOW WHEN BOUGHT QUALITY IS USONE FIELD 
PACK AS REPRESENTED NOT RIGHT SPECULATE OUR 
RISK EXPECT YOU ACCEPT MIGHT GET QUARTER AL- 
LOWANCE 34264.” At 7:33 a. m. June 25, complainant. received 
a telegram from respondent “ANSWERING AS PREVIOUSLY 
ADVISED THIS NOT OUR KIND CELERY HOWEVER TRY- 
ING PLACE ELSEWHERE HAVE CUSTOMER INTERESTED 
IDEAS 2.50 FOB WILL ADVISE DEFINITELY LATER PFE 
34264.” 

8. On June 26, respondent by telegram notified complainant that 
the celery was being turned over to a local jobber to handle for com- 
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plainant’s account. The car was unloaded by * * * of * * * 


between June 28 and July 1, and sold for gross proceeds of $748.75. 
After deducting expenses totaling $545.52, the net proceeds were 
$203.23. The net proceeds were remitted to complainant. 

9. The Standard Inspection Service, Inc. inspected the celery in 
car PFE 34264 on June 27, 1946. The inspection report reads as 









follows: 











“Wishbone brand, Pascal Celery. Stock rather short to medium long, are 


somewhat coarse and heavily ribbed with outer branches twisted, spread indi- 






cating rank growth to fairly compact. Short to medium good length. From 60 






9 


to 75% undersized according to marks. Some marked 21, 25 and 26, stock should 






be 24, ‘mismarked’. Packs are generally loose and stock butts are dirty to mud 





enked, outer branches are generally rust spotted and pitted. An occasional to 






10% pink rot of main branches in well advanced stages. Foliage bushy and 





green with 15 to 20% discoloration. Leaflets generally yellow and weak with 
slimy bacterial soft rot. Quality just fair. Lot fails to meet requirements of 
U. S. Grade #1 On account of being mismarked for size, also dirty, mud caked, 






rust pitted and discolored pink rot.” 





10. The formal complaint was filed October 8, 1946, which was 
within nine months after the cause of action accrued. 







CONCLUSIONS 











Complainant objected to the testimony of * * * which related 
to car PFE 26736. Respondent contended that the contract for car 
PFE 34264 was made on the same terms as the previous carload. The 
facts relating to this previous transaction were properly admitted in 
evidence because of their relevancy to the ascertainment of an estab- 
lished pattern of dealing between the parties. 

The circular dated June 11, 1946, wherein complainant offered for 
sale car PFE 26736, contains the words “subject inspection arrival.” 
Since the negotiations between the parties began with the sending of 
this circular, consideration will be given first to the meaning of that 
phrase. It is capable of two interpretations. It could be merely a 
statement of the right ordinarily given to a buyer in a contract. of 
purchase and sale. The Uniform Sales Act § 47 (1) provides that 
“where goods are delivered to the buyer which he has not previously 
examined, he is not deemed to have accepted them unless and until he 
has had a reasonable opportunity of examining them for the purpose 
of ascertaining whether they are in conformity with the contract.” 
Consonant with this section, in purchase and sale. transactions, the 
words “Allow inspection” are often placed on the bill of lading. The 
phrase “subject inspection arrival” could also have been understood by 
the parties to mean that a contract of purchase and sale might be 
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entered into after respondent’s inspection at destination. Section 19, 
Rule 3 of the Sales Act provides: 

(2) When goods are delivered to the buyer on approval or on trial or on 
satisfaction or other similar terms, the property therein passes to the buyer— 

“(a) When he signifies his approval or acceptance to the seller or does any 
other act adopting the transaction; 

“(b) If he does not signify his approval or acceptance to the seller, but retains 
the goods without notice of rejection, * * * onthe expiration of a reasonable 
time.” 

Respondent contends that the subsequent ora! transactions were 
sales on approval. The correspondence between the parties indicates 
that this was their understanding as to PFE 26736. Respondent’s 
telegram of June 14 contained the words “subject approval inspec- 
tion * * *” and to this complainant took no exception. Com- 
plainant in its telegram dated June 17 stated “SOLD ON YOUR 
INSPECTION .. ..” The evidence does not indicate that there was 
a different understanding in connection with car PFE 34264. In a let- 
ter to respondent dated June 21, 1946, complainant stated, “Car 34264 
grade US #1 and we trust will be accepted even if the market may 
be somewhat lower.” Complainant’s telegram dated June 26 is sub- 
stantially to the same effect. Respondent in its telegram of June 22 
stated “IF WANT STOPOFF COUPLE MORE ADVISE.” It is 
concluded therefore that complainant contracted to sell to respondent 
the celery in car PFE 34264 after respondent’s inspection and approval 
at destination. Anonymous Decision, 5 A. D. 30. 

Complainant contends that no notice of rejection was received from 
respondent. Respondent’s obligation to complainant was to give no- 
tice of rejection or approval within a reasonable time. The rules and 
regulations issued by the Department pursuant to the act provide 
that a “reasonable time” for giving such notice in connection with 
rail shipments is a maximum period of 24 hours after receipt of notice 
of arrival. 

* * * was notified of the arrival of car PFE 34264 during the 
morning of June 24 and he inspected the shipment about 9:30 a. m. 
On June 25 respondent sent a telegram to complainant, “ANSWER- 
ING AS PREVIOUSLY ADVISED THIS NOT OUR KIND CEL- 
ERY HOWEVER TRYING PLACE ELSEWHERE HAVE CUS- 
TOMER INTERESTED IDEAS 2.50 FOB WILL ADVISE 
DEFINITELY LATER PFE 34264.” This message was sent by re- 
spondent and received by complainant within the reasonable time pre- 
scribed by the rules and regulations. Admittedly, the telegram was 


ineptly worded. It would have been a simple matter to state directly 
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that the celery would not be accepted. We are not prepared to say, 
however, that it should not have conveyed to complainant the fact 
that respondent was not accepting the shipment in accordance with 
the contract. Especially is this true, where the parties appear to have 
discussed the possibility of a rejection a few days earlier. 

The next contention made by complainant is that a rejection by re- 
spondent, if there was one, would not be justified under the circum- 
stances shown. Complainant argues that respondent’s inspection was 
perfunctory, no celery having been removed from the crates or any 
crates from the car. 

When parties to a valid contract refer any question of performance 
to the decision of the other party, or of a third person, the decision 
contracted for is final. To substitute for it the opinions and judg- 
ments of other persons would be to annul the contract, and make an- 
other in its place. Devoine Co. v. International Co., 136 Atl. 37 (Md. 
1927). But, it is everywhere agreed that the dissatisfaction of the 
buyer must be real and honest, in order that he may escape liability. 
Williston, Sales, § 191. 

* * * testified that in his inspection of the celery in PFE 34264, 
he found mud on the butts of the celery, pink rot in the interior of the 
stalks and yellow leafy tops. As to the extent of inspection, he was 
limited to the doorways of the.car. * * * testified that he saw 
the crates in both doorways and examined the contents of six to eight 
crates by removing the wire and side slats. 

The celery was inspected at * * * by the Standard Inspection 
Service, Inc. Complainant objected to the introduction of the report 
of this inspection because it was dated June 27, 1946. It was admis- 
sible as evidence of the condition of the celery, but the fact that it was 
made several days after respondent’s inspection necessarily has to be 
taken into consideration. This report and the testimony of the par- 
ties does not indicate that the celery was in such condition at destina- 
tion that respondent’s failure to approve the celery was arbitrary and 
in bad faith. 

Complainant has failed to establish, by a preponderance of the evi- 
dence, that the refusal of respondent to accept the celery was without 
reasonable cause. It is concluded that the complaint should be 


dismissed. 
ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 


in person. 





964 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 
(A. D. 1621) 


S. Botner & Sons v. TuLarE County Fruir & VecetTasie Distrris- 
utors, Inc. PACA Doc. No. 4785. Decided September 29, 1947, 


Breach of Joint Account Agreement—Default—Damages 


Where complainant contracted to purchase 10 carloads of grapes from respondent 
at an agreed price per lug and deposited $5,000 with respondent to be applied 
at the rate of $500 per car at the time of shipment from California to com- 
plainant at Montreal, Canada, and it was further agreed that complainant 
would sell the grapes on that market and selier and buyer would then share 
in the profits and bear the losses equally, but respondent shipped only one 
carload, which was sold at a loss, and retained the unused part of the deposit, 
and also failed to answer the complaint, held: (1) respondent’s failure to 
answer constituted a waiver of hearing and an admission that the facts 
alleged in the complaint are true; (2) respondent’s breach of the joint ac- 
count agreement violated section 2 (4) of the act: and (8) complainant be 
awarded damages for 4 of the profits that would have been realized if the 
additional 9 carloads had been shipped, less the loss sustained on the one 
carload shipped, plus the unused part of the deposit.* 


A. D. Selick Company, of Montreal, Quebec, Canada, for complainant. Mr. 
Raymond L. Dillman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seqg.), was 
filed on June 12, 1947. Complainant, S. Botner & Sons, of Montreal, 
Province of Quebec, Canada, alleges that it entered into a joint account 
agreement with respondent, Tulare County Fruit & Vegetable Dis- 
tributors, Inc., of Visalia, California, whereby complainant contracted 


to purchase and respondent to sell 10 carloads of grapes, at a specified 
price per lug, for shipment to complainant at Montreal for sale on 
that market, the parties to share equally in the profits or losses. It 
is alleged further that complainant deposited $5,000 with respondent 
as an advance payment on the grapes to be applied at the rate of $500 
per carload, but that respondent shipped only one carload, and failed 


to return to complainant the unused part of the deposit. Complainant 
also alleges that it suffered a loss of profits, plus the unused part of 
its deposit, and asks for an award of damages to cover both items of 
loss. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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A copy of the complaint, and a copy of the report of investigation 
that was made by the Fruit and Vegetable Branch, were served on 
respondent by registered mail on July 18, 1947. A copy of the report 
of investigation was served in like manner on the same date on com- 
plainant. In the service letter which accompanied a copy of the com- 
plaint respondent was notified to answer the complaint within 20 days 
after receipt of such notice, and that failure to answer would con- 
stitute a waiver of hearing and would also be deemed to be an admission 
of the truth of the allegations of the complaint. 

Respondent has failed to answer the complaint, and it is disposed 
of on the basis of the facts therein alleged and the effect of respondent’s 
failure to answer. 

FINDINGS OF FACT 

1. Complainant is a partnership whose address is 515 Richmond 
Street, Montreal, Province of Quebec, Canada. 

2. Respondent is a corporation whose address is Visalia, California, 
Respondent was issued a license under the act on July 26, 1946, which 
license was revoked for cause by order dated June 24, 1947. 

3. On or about August 12, 1946, complainant and respondent entered 
into a contract whereby complainant agreed to buy and respondent 
agreed to sell and ship to complainant, in foreign commerce, 10 car- 
loads of U. S. No. 1, Postmark brand, girdled, Thompson Seedless 
grapes, at $1.75 per lug, f. 0. b. Visalia, California. Complainant de- 
posited with respondent $5,000 to be applied on the purchase price of 
each carload at the time of shipment, at the rate of $500 per carload, 
It was further agreed that respondent would ship the first carload on 
August 15, 1946, and the additional nine carloads at the rate of one 
carload each second day thereafter. It was further agreed that com- 
plainant would accept and sell the 10 carloads on the market at 
Montreal, Province of Quebec, Canada, on a joint account basis, and 
that complainant and respondent would share in the profits and bear 
the losses equally. 

4. Respondent shipped one carload of 1,100 lugs to complainant on 
September 5 or 6, 1946, which complainant received at Montreal and 
sold on that market at a net loss of $316.74. Respondent failed to 


ship the additional nine carloads required to be shipped under the 


contract. 

5. The average market price for California Thompson Seedless 
grapes on the market at Montreal during the period when, if ship- 
ment had been made by respondent, they would have been received 


and sold at Montreal, was $3.75 per lug, and complainant sustained a 
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loss and was damaged from respondent’s failure to ship the addi- 
tional nine carloads in the total amount of $5,209.41. 

6. Respondent also failed to return the unused part of complainant’s 
deposit in the amount of $3,050. 

7. The complaint was filed within 9 months after the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


Since the complaint was regularly served on respondent and it 
has failed to answer, section 47.8 (c) of the rules of practice applies. 
Such failure to answer constitutes a waiver of hearing, and the truth 
of the allegations of the complaint is also deemed to be admitted. 

The contract contemplated shipment by respondent of 10 carloads 
of grade U. S. No. 1 grapes from California to complainant at 
Montreal. The agreed price was $1.75 per lug, f. o. b. shipping point. 
Respondent shipped one carload. Canadian market reports attached 
to and by reference made a part of the complaint, indicate that if the 
additional nine carloads of grade U. S. No. 1 grapes had been shipped 
at or about the dates specified, complainant could have received the 
Montreal market price for them. Shipment of the 10 carloads was 
to have commenced on August 15, 1946, and continue at the rate of a 
carload every second day. It appears that the one carload that re- 
spondent shipped was in transit 10 or 11 days. If respondent had 
shipped the additional nine carloads on the dates called for in the 
contract, they should have arrived in Montreal at 2-day intervals 
beginning August 25 or 26, to and including September 5 or 6, and the 
grapes could have been sold at a profit. 

A question presented is whether the cause of action alleged in com- 
plaint comes within section 2 (4) of the act. The applicable language 
of that section reads as follows: 

“It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce * * * 

“(4) For any commission merchant, dealer, or broker * * *_ to fail, with- 
out reasonable cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such transaction * * *.” 

Section 1 (6) of the act defines a “dealer” as “any person engaged in 
the business of buying or selling in carloads any perishable agricul- 
tural commodity in interstate or foreign commerce, except” a producer, 
and other exceptions not here material. The report of investigation 
shows that a license required under the act was issued to respondent 
on July 26, 1946. Such report includes respondent’s wire to complain- 
ant dated August 19, 1947, in which it offered to sell 10 carloads of 
grapes. It seems clear that respondent was a dealer within the mean- 
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ing of the act and is subject thereto. That being true, the agreement 
of the parties respecting the 10 carloads of grapes obviously comes 
within the broad language of that part of section 2 (4) quoted above. 

In H. Rothstein & Son v. C. E. Beaucamp, PACA Docket No. 2158, 
S. 1419, it was pointed out that in a joint adventure agreement one 
party may proceed against the other party, involving a single trans- 
action, but limited recovery to a proper division of losses sustained in 
that transaction and denied recovery of prospective profits because of 
an absence of evidence that respondent acted in bad faith. 

In Morris L. Weiner v. West Michigan Growers & Shippers Asso- 
ciation, PACA Docket No. 3292, S. 2537, it was stated that “The rela- 
tionship of the parties in a joint account transaction is one of contract. 

‘ach party owes a duty to the other party to perform the acts required 
by the contract. If the contract does not specify the manner in which 
each party shall perform his duties, the party alleging loss must show 
that the loss resulted from negligence or bad faith.” 

Most of the joint account cases that have been decided under the act 
have involved the proper distribution of profits or losses between the 
parties. No case heretofore has involved the liability of one of the 
joint account parties for failure to deliver produce resulting in loss of 
profits. Complainant’s loss of profits, that is the item of $5,209.41, 
should not be confused with damages based on a breach of warranty 
in a purchase and sale transaction where profits would be considered 
as special damages. Here the loss of profits is what flowed from 
respondent’s breach of its Joint account contract with complainant. 
It is complainant’s proof of damages which resulted from respondent’s 
breach of the joint account contract. The element of the bad faith of 
respondent, or in the language of the statute, respondent’s failure 
“without reasonable cause to perform,” is not established unless it can 
be said to be shown by the failure to ship as required by the contract, 
respondent’s failure to answer complainant’s wires inquiring about 
shipment, and its retention of the proceeds of complainant’s deposit. 
We think these circumstances are sufficient to establish bad faith: The 
proceeds of complainant’s check covering its advance payment ap- 
pears to have been deposited on or about August 19. Complainant’s 
wires of August 26, August 30, September 4, and September 10 inquir- 
ing about shipment were unanswered. This strongly indicates knowl- 
edge by respondent that at the time the deposit of the advance payment 
was made it would not, or could not perform. 

Sales of California Seedless grapes were made on the Montreal 
market August 26 to and including September 6, and ranged from 
$3.75 to $4.75 per lug. In similar situations the lowest quoted price on 
i market has been used as a basis for measuring damages. //arshfield 
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brothers v. J. Cliff Thomas, 5 A. D. 378; American Fruit Growers, 
Inc. v. W. EF. Anderson Company, PACA Docket No. 2759, S. 1814: 
Frank J. Crivellav. The H. Rouw Company, PACA Docket No. 2762, 
S. 1979. Accepting $3.75 as the average price for a carload of 1100 
lugs, would make $4,125 per carload. Freight, duty, and terminal 
charges on the one carload shipped totalled $982.15. Deducting that 
amount from $4,125 establishes the net price per carload at Montreal 
as $3,142.85. The contract carload cost of the grapes at shipping point 
vas $1.925, plus a precooling charge of $25 per car. If nine additional 
carloads of grapes of the grade called for had been shipped the evi- 
dence indicates that an average net return of $3,142.85 would have been 
realized at Montreal, or a net profit of $1,192.85 per car, which would 
have been divided equally between complainant and respondent in 
accordance with their joint account agreement. 

It is concluded further that respondent’s failure to perform was 
without reasonable cause and violated section 2 (4) of the act; that 
complainant was damaged thereby to the extent it would have gained 
by respondent’s performance of the joint account contract, shown as 
$5,209.41 in loss of profits, plus $3,050, the unused part of the deposit 
or a total of $8,259.41. Apparently respondent deducted from the 
$5,000 deposited the balance of the invoice price of $1,450, in addition 
to the contract amount of $500, and $25 precooling cost. 


Reparation should be awarded complainant in the total amount 
stated, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $8,259.41, with interest thereon at 5 per- 
cent per annum from September 10, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 
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rg. COURT DECISIONS 
t Beatrice Creamery Company ef a/. v. ANDERSON, SECRETARY OF 
wy) . ’ * . 
" AGRICULTURE, — F. Supp. —.* Decided July 2, 1947. 
00) 
al DISTRICT COURT, D. KANSAS, SECOND DIVISION 
A Eas y ae 
Civil Action No. 2615 
a 
it Validity of Order No. 68 
ul In an action by plaintiffs-milk handlers under section Se (15) (B) of the Agri- 
a cultural Marketing Agreement Act of 1937, as amended, to review the rulings 
n of the Secretary of Agriculture as embodied in the Federal Milk Order No, 
68 regulating the handling of milk in Wichita, Kansas, marketing area, it is 
{ 
: held, that the plaintiffs’ contentions that the order was unlawful on the 
n ground (1) that the Administrator was without jurisdiction to impose a 
marketing order in the Wichita marketing area; (2) that he had failed to 
s make essential findings; and (3) that the prior proceedings, the issuance of 
{ the order, and some of its terms and provisions were invalid are untenable 
d since it has not been shown that the order was “not in accordance with law,” 
| and, therefore, plaintiffs’ prayer for relief is denied.** 
» 
t Order No. 68—Regulation of Intrastate Commerce Directly Affecting Interstate 
> Commerce—Jurisdiction of Secretary—Inapplicability of “De Minimis” 
Doctrine 
Plaintiffs’ contention that the small amount of 1.8 percentum of the total milk 
{ priced in the order moving in interstate commerce is too slight and too im- 
material upon which to predicate Federal regulation of the marketing of the 
predominantly intrastate milk, and that the doctrine of de minimis is ap- 
plicable, is without merit since Congress made no mention in the act of per- 
centage which must exist nor can the court, by judicial interpretation, read 
any such provision into it, and the Secretary is given the power to regulate 





the handling of certain agricultural commodities, including milk, as is in the 





current of, or which directly burdens, obstructs, or affects interstate or for- 








eign commerce. 
Court Cases Followed 











United States vy. Rock Royal Cooperative Inc., et al., 307 U. S. 583: H. P. Hood & 
Sons Inc., et al., v. United States, 307 U.S. 588; and United States v. Wright- 
wood Dairy Co., 315 U.S. 110.** 







Court Cases Explained 






Nationol Labor Relations Board vy. Jones & Laughlin Steel Corp., 301 U. S. 1 and 
Santa Cruz Fruit Pucking Co. v. National Labor Relations Board, 303 U. 8. 


453.** 






Denial of De Novo Hearing in Proceeding Under Section 8c (15) (A) of Act 






Refusal to grant plaintiffs a de novo hearing in proceeding under section 8¢ (15) 
(A) of the act, held, not erroneous.** 






*Bauer’s Dairies, et al., 4 A. D. 528, sustained.—REd. 
** Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Effect of Failure to Make Proper Findings—Assailed Findings Supported by 
Evidence 


Plaintiffs’ attack upon the finding that the handling of all milk disposed of in 
the marketing area “is in the current of interstate commerce, or directly 
burdens, obstructs or affects interstate commerce in milk and its products” 
is merely parroting the statute and no more than a conclusion of law is not 
well taken, because, desirable as such findings may be, even in a quasi-legis- 
lative hearing, the order cannot be found to be “not in accordance with law” 
on the ground suggested and, moreover, the finding is supported by the 
evidence.** 


Order No. 68—Failure to Spread Parity Upon Record Not Fatal 


Since the order contained the provisions and became effective at the time and 
: in the manner prescribed by the act, and the need for the order and the terms 
to be incorporated in it seem to be a matter of discretion to be exercised by 
the administrative officer, not subject to judicial control unless absurd or 
exercised arbitrarily or capriciously, the failure to spread parity across the 

face of the record is not a fatal defect.** 


Karl P. Spencer, Esq., St. Louis, Missouri, and George B. Powers, Esq., Wichita, 
Kansas, (Foulston, Siefkin, Bartlett and Powers and Cowan Kahrs and Nelson, 
both of Wichita, Kansas, were on briefs) Attorneys for Plaintiff. 

J. Stephen Doyle, Lsq., Special Assistant to the Attorney General, Washington, 
D.C., Earl J. Smith, Esq., and Julius C. Krause, isq., Office of the Solicitor, United 
States Department of Agriculture, Washington, D. C., Randolph Carpenter, Esq., 
United States Attorney for the District of Kansas and Eugene Davis, Esq., As- 
sistant United States Attorney for the District of Kansas, Attorneys for De- 


fendants. 

Daroid I. Greek, Esq., of Columbus, Ohio, (Dargusch, Caren, Greek and King 
of Columbus, Ohio were on brief) filed, with leave of Court, a brief Amicus Curiae 
on behalf of the members of the Columbus Milk Distributors Assoc. 


OPINION 
_Mewwort, District Judge: 

This is an action under Section 8c (15) (B) of the Agricultural 
Marketing Agreement Act of 1937, as amended,' to review the ruling 
of the Secretary of Agriculture (or the one temporarily exercising his 
functions, in this case the War Food Administrator) as embodied in 
Federal Milk Order No. 68, providing for the handling of milk in the 
Wichita, Kansas, marketing area. The plaintiffs are milk dealers— 
“handlers”—in that area. The action was instituted by the filing of 
a complaint, in the manner required by the act, to which answer was 
timely filed. 

No issue of fact is, or can be raised in this court under the applicable 
act. Its jurisdiction is limited to determining whether the ruling com- 


**Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
1 Title 7 U. S.C. A. § 608e (15) (B). 
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plained of is “in accordance with law.”* Plaintiffs espouse a negative 
and defendant espouses an affirmative answer to the question thus 
indicated. 

The basic facts are substantially as follows: A license regulating the 
handling of milk in the area of Wichita, Kansas, (hereinafter referred 
to as the Wichita Area) had been issued under the provisions of earlier 
Agricultural Adjustment of Marketing Acts. It was suspended at the 
time the order presently in issue became effective. 

On December 24, 1943, notice of hearing on a proposed marketing 
agreement and a proposed marketing order was published in the Fed- 
eral Register (8 F. R. 17313). Pursuant to such notice a public hear- 
ing was held at Wichita, Kansas, on January 12 and 13, 1944. The 
plaintiffs, by their representatives and by counsel, participated in the 
hearing. Time was allowed for the filing of briefs and arguments and 
a brief was filed on behalf of plaintiffs. A report on the proposals was 
thereafter made by the Acting Director of Food Distribution, War 
Food Administration, to whom such function had been delegated. The 
report recommended the issuance of the marketing agreement and 
order, the terms of which were stated in the report. The report, to- 
gether with a notice of opportunity to file exceptions thereto, was pub- 
blished in the Federal Register on March 21, 1944 (9 F. R. 3052). 
Exceptions were filed by the plaintiff asserting, inter alia, that the 
Administrator had no jurisdiction over the Wichita market. Some 
changes were made in the proposed marketing agreement and order; 
but plaintiffs refused to execute it. Following a producer referendum, 
more than two thirds of the producers having approved the order, it 
was submitted to and approved by the Honorable Fred M. Vinson, 
Director of Economic Stabilization, acting on behalf of the President. 

On July 31, 1944, plaintiffs filed a petition with the Secretary of 
Agriculture pursuant to Section 8¢ (15) (A) of the Agricultural Mar- 
keting Agreement Act of 1937, contending that the order was unlawful 
and not in accordance with law because: (1) The Administrator was 
without jurisdiction to impose a marketing order in the Wichita Area; 
(2) the Administrator had failed to make essential findings; (3) the 
prior proceedings, the issuance of the order, and some of its terms and 
provisions were not in accordance with law. 

2*# #* * Tf the court determines that such ruling is not in accordance with law it 
shall remand such proceedings to the Secretary * * *.” So reads the statute. Cf. 
New York State Guernsey Breeders Co-operative v. Wickard, 141 F. 2d 805: Vogt’s Dairies, 
Inc. v. Wickard, 45 F. Supp. 94; M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332; 
Queensboro Farm Products Inc. v. Wickard, 47 F. Supp. 206; Bailey Farm Dairy Co. et al. 


v. Jones et al., 61 F. Supp. 209, aff'd 157 F. 2d 87; Ogden Dairy Co. v. Wickard, 157. F. 2d. 
3 Title 7 U. 8S. C. A. § 608c (15) (A). 


764396—47-——-7 
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A pre-hearing conference on the petition referred to in the preceding 
paragraph was held before Thomas J. Flavin, then Assistant to the 
War Food Administrator, the plaintiffs making written offer of proof 
as to facts thought to show lack of jurisdiction to impose such an order, 
the offer of proof being denied. The issue was submitted to Mr. Flavin 
on written suggested findings of fact and conclusions, supported by 
briefs and arguments on behalf of the plaintiffs and on behalf of the 
Office of Distribution of the War Food Administration. Thereafter, 
on May 21, 1945, Mr. Flavin issued his tentative ruling to which in- 
terested parties were given opportunity to except and to support their 
exceptions with written arguments. Exceptions and arguments were 

_filed on behalf of plaintiffs. 

On July 12, 1945, Thomas J. Flavin, Assistant to the Secretary of 
Agriculture and duly authorized to act for him, issued his ruling and 
dismissed plaintiff’s petition. Thereafter, and within the period 
specified in Section 8 ¢ (15) (B), supra, the complaint now before the 
court was filed and answered. 

The six plaintiffs are the “handlers” of all the fluid milk and milk 
products priced by the order and sold in the Wichita marketing area. 
The Producers Association, at the time of the hearing preceding the 
order, was composed of 378 members, all but five of whom were located 
in Kansas, the others being in Oklahoma. 

Because of the war emergency two kinds of milk—“graded” and 
“ungraded”—were permitted by the Board of Health to be sold in 
Wichita. “Graded milk” must have been produced by an approved 
producer, must be pasteurized and when sold in bottles must be labeled 
“Grade A”. The Wichita milk ordinance did not permit ungraded 
milk to be bottled and sold for consumption; but due to the war emer- 
gency and to meet the increased demand for milk resulting therefrom, 
the sale of pasteurized ungraded milk in bottles was temporarily per- 
mitted if labeled “Grade C.” Graded and ungraded raw milk were not 
commingled in plaintiffs’ plants, the graded always being processed 
first and before the handling of the ungraded. Although the sale of 
ungraded milk was temporarily allowed, only graded milk is priced 
by the order in issue. 

Approximately 1.8 per centum of the graded milk and 3.7 per 
centum of the ungraded milk handled by the plaintiffs came, during 
the year preceding the making of the order, from outside the State 
of Kansas. The imported graded milk was received from five pro- 
ducers near Blackwell, Oklahoma, 91 miles from Wichita. The five 
producers represented 1.3 per centum of the total of 378 producers. 
The promulgation record indicated and the administrator’s report 
holds “that none of petitioners sells fluid whole milk, graded or un- 


7 
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graded, outside the State of Kansas, and no fluid whole milk is sold 
in the marketing area by handlers from outside of Kansas.” 

Based upon the facts so far recited, plaintiffs adopt the postulate 
that “the sole issue is whether the 1.8% of graded milk received by 
plaintiffs from Oklahoma during the twelve months immediately pre- 
ceding the public hearing are sufficient to sustain the Secretary’s 
jurisdiction and authority to issue an order.” Defendant correctly 
points out upon brief, however, that he has specifically averred in his 
answer “the promulgation record shows that substantial quantities 
of both graded and ungraded milk are brought into the marketing 
area from outside the State of Kansas; that substantial quantities of 
milk products are transferred from the Wichita marketing area to 
points outside the State of Kansas; that supplies of milk in Oklahoma 
are available for the Wichita marketing area when marketing condi- 
tions in Wichita are favorable; and that the handling of milk in the 
Wichita marketing area directly affects interstate commerce in milk 
and its products.” 

In the judgment of this court it has no jurisdiction to substitute 
its findings for those of the administrative authority. Examination 
of the hearing record discloses, however, that approximately 560,000 
pounds of graded milk had been brought into the Wichita market from 
Oklahoma during the year immediately preceding the hearing (pro. 
Ex. 23)* and that ungraded milk in substantial quantities—approxi- 
mately 200,000 pounds per month—had also been brought in, a con- 
siderable portion of which had reached the same trade channels as the 
graded milk due to the shortage of graded milk. If the ungraded 
milk be ignored, as plaintiff’s urge should be done since ungraded milk 
is not priced in the order, then the percentage of milk “in the current 
of interstate or foreign commerce or which directly burdens, obstructs 
or affects, interstate or foreign commerce in such commodity or 
product thereof” (7 U. S. C. A. §608b) was 1.8. If, on the other 
hand, the ungraded milk be included, then the percentage would be 
approximately 5. 

Assuming, without deciding, that the percentage is as contended 
by plaintiffs, consideration will now be given to the arguments made 
in the briefs filed in their behalf and in the brief amicus curiae. 
In essence, the contention in each is the same—viz, that the “Inter- 
state Commerce in graded milk * * * is too slight and too im- 
material upon which to predicate Federal Regulation of the market- 
ing of the predominantly intrastate milk, and is temporary and not a 


“The exhibit is referred to in the briefs as Exhibit 28. It is one of two documents 
marked as Exhibit 23. 
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part’ of the usual, regular or normal business of plaintiffs;” * that it 
is absurd and borders on the ridiculous to regulate the intrastate 
milk since only 1.8 per centum of the total milk priced in the order 
moves in interstate commerce; * and that the “doctrine of de minimis” * 
is applicable. 

The Supreme Court has passed upon willie validity of orders similar 
to the one in issue in at least three cases—United States v. Rock Royal 
Cooperative Inc. et al., 307 U. S. 583; H. P. Hood & Sons Inc., et al., 
v. United eaten 307 U. S. 588; and United States v. Wrightwood 
Dairy Co.,315 U.S. 110. In none was it suggested that the percentage 
of milk in palettes or intrastate commerce was important. True, 
the so-called doctrine “De Minimis” was not discussed ; but, as plain- 
tiffs point out upon brief, other cases involving some feature of inter- 
state commerce have also been decided without any specific reference 
to it. See e. g. Connecticut Light and Power Co., v. Federal Power 
Commission, 304 U.S. 515. Nor are plaintiffs substantially aided by 
their analyses of decisions by the Supreme and inferior courts under 
other acts passed pursuant to the general power of Congress to regu- 
late interstate commerce. None of them, in this court’s judgment, 
contains a more inclusive direction. The administrative authority 
is given the power to regulate the handling “* * * of each agricul- 
tural commodity or product thereof, as is in the current of interstate 
or foreign commerce, or which directly burdens, obstructs, or affects, 
interstate or foreign commerce in such commodity or product thereof.” 
The Congress made no mention in the act of percentage which must 
exist nor can this court, by judicial interpretation, read any such 
provision into it. Cf. Santa Cruz Fruit Packing Co. v. National Labor 
Relations Board, 303 U. 8. 453; Consolidated Edison Co. of N. Y. et 
ul., v. National Labor Relations Board et al., 305 U. S. 197; United 
States v. F. W. Darby Lumber Co. et al., 312 U.S. 100. 

It is strenuously argued that under the rationale of National Labor 
Relations Board v. Jones & Laughlin Steel Corp., 301 U. S. 1 and 
Santa Cruz Fruit Packing Co. v. National Labor Relations Board, 
supra, Federal intervention in intrastate activities can only be justified 
where the effect on interstate commerce is substantial. If this premise 
be adopted it furnished slight, if any, aid in the instant case. The 
transportation in interstate commerce of a half million pounds of 
graded milk or two million pounds of graded and ungraded milk 
might be a relatively small percentage of the total handled in the area. 
Yet this court could not say, as a matter of law, that the handling of a 
much larger quantity of the same product did not bear a close and sub- 
stantial relation to the portion moving interstate. The “reach of the 


° The quotation is from plaintiffs’ briefs. 

® See p. 4 of Brief Amicus Curiae. 

*De Minimis non curat lex or De Minimis non curat praetor. The law cares not for 
small things or the praetor does not concern himself about trifles. 
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power” granted by the commerce clause to the Congress and under 
which the act in issue was passed, “extends to those intrastate ac- 
tivities which in a substantial way interfere with or obstruct the 
granted power.” “It extends to those activities intrastate which so 
affect interstate commerce * * * as to make regulation of them 
appropriate means to the attainment of a legitimate end, the effective 
execution of the granted power to regulate interstate commerce.” 
United States v. Wrightwood Dairy Co., supra, (p. 119). It is, of 
course, possible that this, or some other, court might hesitate to find, 
under facts similar to those disclosed by the present record, that 
the effect on interstate commerce in the product was substantial; but 
the power to make such determination has been lodged elsewhere. It 
cannot be held on the present record, however, that the determination 
“is not in accordance with law”, even under the Maxim de minimis. 

The other issues raised by the pleadings and discussed upon brief 
may be noticed briefly. The failure to grant plaintiffs a hearing de 
novo under the (15) (A) petition was not, in the judgment of this 
court, erroneous. Bailey Farm Dairy Co. et al v. Jones et al., supra, 
and other cases cited in footnote 2. Interstate Commerce Commis- 
sion et al v. City of Jersey City et al, 322 U.S. 503; United States v. 
Wrightwood Dairy Co., 127 F. 2d 907. The finding that the han- 
dling of all milk disposed of in the marketing area “is in the current 
or interstate commerce, or directly burdens, obstructs or affects 
interstate commerce in milk and its products” is assailed as not being 
a finding of fact but a mere “parroting” of the statute and no more 
than a conclusion of law. North Carolina v. United States, 325 U.S. 
507 is particularly relied upon, reference also being made to the Ad- 
ministrative Procedure Act® although, of course, no contention is 
made that the latter is applicable. The cited case held that before the 
Interstate Commerce Commission could nullify state transportation 
rates upon the ground that they injuriously affected interstate trans- 
portation, clear findings, supported by evidence, of each element 
essential to the exercise of its power, must be made. Desirable as 
such findings may be, even in a quasi-legislative hearing ® such as was 
held in this case preceding the issuance of the order, this court is 
of the opinion that the order cannot be found to be “not in accord- 
ance with law” on the ground suggested. It is not without signifi- 
cance that the finding made, or conclusion expressed, is, in all essen- 
tial respects, similar to the orders approved by the Supreme Court in 
the Rock Royal and Wrightwood cases, supra. Moreover, it is sup- 
ported by the evidence. 

§60 Stat. 237, Title 5 U. 8S. C. A. 1001-1011, passed June 11, 1946. 

* Pacific States Bow & Basket Co., 296 U. 8S. 176; United States v. Curtis-Wright Export 


Oorp. et al., 299 U. 8. 804 and other cases indicate that detailed findings need not be made 
when the function being performed is legislative. 


764396—47——_8 
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The next contention of the plaintiffs is that the “standards to be 
observed by the Secretary in promulgating (the) order” were not 
adherred to. The argument is that the prices should have been at 
“parity” under Section 602 or, under Section 608c (18), there must 
have been a finding of “parity” before the altermate standard could 
be invoked. Therefore, it is urged, “it was fatal error for the gov- 
ernment to omit the spreading of parity across the face of the 
record.” 

The order in question was issued under Subsections 3 and 4 of 
Section 608c because there was “reason to believe that the issuance 
of an order (would) tend to effectuate the declared policy with respect 
to” milk and the products thereof. Due notice of and an opportunity 
for a hearing, as provided in the act, was given. “After such notice 
and opportunity for hearing” the administrative officer found and 
set forth in his order, “upon the evidence introduced at such 
hearing * * * _ thatthe issuance of such order and all of the terms 
and conditions thereof (would) tend to effectuate the declared policy 
* * * with respect to such commodity.” The order contained the 
provisions set out in subsections 5 and 7 and became effective at the 
time and in the manner prescribed by subsections 8 and 9. The need 
for the order and the terms to be incorporated in it seem to be a matter 
of discretion to be exercised by the administrative officer, not subject 
to judicial control unless abused or exercised arbitrarily or capri- 
ciously. “Parity”—a technical and scientific fact determined by ad- 
ministrative officials from statistics in the Department of Agricul- 
ture *—while probably known to all the interested parties, including 
the examiner, at the time of the hearing, is not, in the judgement of 
this court, made such a controlling factor in the determination to be 
made that its lack is a fatal defect. 

Defendant argues, with some plausibility, that plaintiffs cannot, at 
the time, question the validity of the order on the basis of the lack of 
a showing of parity prices since they appeared at the hearing, with 
counsel, and failed to raise the question, or to mention it in briefs or 
exceptions. This court prefers not to rest its decision on that ground, 
however. Finally, it is averred in the petition, although not seriously 
urged upon brief, that the following finding : 

“The prices calculated to give milk produced for sale in the said marketing 
area a purchasing power equivalent to the purchasing power of such milk as deter- 
mined pursuant to sections 2 and 8 (e) of the act are not reasonable in view of 
the price of foods, available supplies of foods, and other economic conditions which 
affect market supplies of and demand for such milk, and the minimum prices 
specified in the said order are such prices as will reflect the aforesaid factors, 


insure a sufficient quantity of pure and wholesome milk, and be in the public 
interest ;” 


07 U.S.C. A. § 608c. 
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is not a finding of fact, is a conclusion of law, is wholly without sup- 
port in the record and is contrary to all of the evidence upon which it 
purports to be based. 

If the issue tendered were within the province of this court it would 
probably be resolved in favor of the defendant; for there seems to be 
ample evidence to support the finding made. The limited review au- 
thorized by the statute, however, permits this court only to hold, as it 
does, that the order has not been shown to be “not in accordance with 
law.” 

Plaintiff’s prayer for relief is denied and the clerk is instructed to 
note upon his civil docket, as provided in Rule 79 (a) of the Rules of 
Civil Procedure and Rule XXI of the Rules of Practice of this court, 
a general judgement in favor of the defendant. The costs shall be 
taxed against the plaintiffs. 
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CLASSIFICATION PROVISIONS OF ORDER 
RNR ts tale ae et age See er ise 
Finpincs oF Fact 
Intrastate handling of milk having direct relationship to inter- 
~ state commerce in milk 
INTERSTATE COMMERCE 
Regulation of intrastate activities directly burdening, obstruct- 
ing, or affecting 
LocaTION DIFFERENTIAL PROVISIONS OF ORDER 
Validity of 
Marcin oF Fiuiw Receipt Provisions oF ORDER 
Validity of 
MISCELLANEOUS PROVISIONS OF ORDER 
Validity of 
OrvEeR No. 75 (CLEVELAND, OHIO) 
Attack Upon Validity of 
Character of Proceeding 
Since these proceedings are to determine whether an 
order or any provision thereof, or any obligation 
imposed in connection therewith, “is not ia accord- 
ance with law’”’ and since petitioners’ protests are 
in connection with an order issued after notice, 
hearing, findings, etc., the scope of these proceed- 
ings is limited to what the scope would be in a judi- 
cial review; hence, the presiding officer was correct 
in limiting the proceeding to consideration of the 
promulgation record 885 
Classification Provisions 
Validity of 
Petitioners’ contention that fluid cream should be 
classified as Class II, their protest that the provi- 
sion of section 975.5 (b) (ii) to the effect that milk 
moved more than 100 miles from a pool plant to a 
non-pool plant remains Class I is in violation of the 
use classification provision of the act, and their 
objection to the classification in Class I of bulk 
fluid milk sold to manufacturers of soup, candy, 
and bakery products are untenable as the appro- 
priate method of seeking any change in these mat- 
ters is an amendment hearing 886 
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OxveR No. 75 (CLEVELAND, OHIO)—Continued 
Dismissal 

Petitions for Relief Ne "Page 

Since ‘petitioners failed to justify any conclusion of 

illegality or invalidity in connection with the find- 

ings or provisions of the order attached, and the 
findings and provisions objected to are supported 
by the promulgation record, the relief requested by 
the petitions is denied and the petitions are dis- 











Interstate Commerce 
Regulation of Intrastate Activities Directly Affecting 
The petitioners’ invocation of a small amount of inter- 
state commerce percentage-wise is of no avail be- 
cause (1) substantial amouats of interstate handling 
of milk are regulated by the order and the intrastate 
regulation is necessary in order to make effective the 
interstate handliag; (2) full reach of the commerce 
clause and the act itself permit the regulation 
solely of intrastate activities where these directly 
burden, obstruct, or affect iaterstate commerce; 
(3) it is not compulsory that jurisdiction under the 
act be measured solely by the amount of fluid milk 
completely regulated and priced by the order that is 4 
purchased by handlers from producers located out- 
side the State of Ohio; and (4) it is not compulsory tush 
that any particular percentage of the handling } 
regulated by an order be actual interstate handling-. 1601 885 
Pool Plant Provisions 
Validity of 
Since petitioners do not show that the requirements 
of the pool plant provisions are arbitrary, unrea- 
sonable, discriminatory, unsupported by evidence, 
or otherwise “not in accordance with law,” and 
there was considerable evidence with respect to the 
problem of getting enough milk into Cleveland and 
at the same time safeguarding the interest of the 
producers, it is determined that the pool plant 
provisions are reasonable and supported byevidence. 1601 885 
Poot Piant Provisions OF ORDER 
NNN isis os a 5a Leiner ieee ene mea 1601 895 
QUESTIONS OF PoLIcy 
Inappropriate inquiry into, in proceeding under section 






































Se CRB Or BOG ia 8 ek we eee uo 1601 895 
RECLASSIFICATION PROVISIONS OF ORDER 
OR 6 Sei cla da da kwe caee ea ean ae a 1601 895 





Section 8c (15) (A) or Act 
Inappropriate inquiry into questions of policy in proceeding 







Matter of proceeding under, distinguished from proceeding 
under section 8c of act..-.------ sca cig se gaa aa a ae a a eat 
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ConstTiITuTIONAL Law 
Due Process 
Use of Terms not Defined in Act 
Although the words “manipulation,” “manipulate,” 
and “‘manipulating”’ are not defined in the act, these 
terms are not so vaguely used as to render the part 
of the act defining a violation in those terms uncon- 
stitutional under the Fifth amendment of the 
Federal constitution 
EviDENCE 
Factual data showing respondents manipulated prices--_----- 
. INTERSTATE COMMERCE 
Butter sold on New York Mercantile Exchange for account of 
consignors located without the state as constituting sales in__ 
Intent of End of Movement of Commodity as Criterion of 
Character of Transactions, 

The general rule is that where transportation has acquired 
an interstate character ‘‘it continues at least until the 
load reaches the point where the parties originally in- 
tended that the movement should finally end” and the 
intermingling of such purchases or sales with intrastate 
transactions does not interfere with the Federal power 
to regulate the entire transactions 

Intermingling of purchases, when not changing character of 
transactions in 

Intrastate Methods of Manipulating Prices Not Changing 
Character of Transactions in 

Since under sections 6 (b) and 9 of the act and under the 
commerce clause of the Federal constitution it is not 
required that the methods of manipulating the price of a 
commodity in interstate commerce be themselves inter- 
state, the act has been violated by respondents even 
though the manipulative transactions might be said to 
have been physically intrastate and, in any event, the 
New York Mercantile Exchange is a market interstate 
in character and the purchases made by respondents 
were transactions in interstate commerce 

METHODS OF MANIPULATING PRICES 
Intrastate aspect of, as not changing character of transaction 
in interstate commerce 
New York MercantTiLeE ExcHANGE 
IRR oe Rg i Dn Nae a Selene 
Similarity With Other Markets 

Market interstate similar in character to markets, such as 
stockyards regulated under Packers and Stockyards 
Act, 1921 
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STATUTES 
Construction and Interpretation 
Transactions Within Orbit of Act No. Page 
The principal import of the language of the act and 
the legislative history preceding its enactment make 
it clear that both types of transactions—cash and 
futures—fall within the purview of the act______-- 1602 905 
TRADING PRIVILEGES 
Interpretation of Term Used in Prior Orders 
Since the term “‘trading privileges” generally includes all 
trading privileges on a contract market save those 
specifically excepted, it was not the intent in the orders 
of April 28, 1947 and July 11, 1947, to order the refusal 
of trading privileges with respect to cash grain trading 
and, therefore, the term “trading privileges’ therein 
used should be interpreted to apply only with respect 
to SGUR WANNER: = So cc ccen seen ondaseus seas 1603 910 
Suspension of, Held in Abeyance 
Where respondents pursuant to agreement with Dairy- 
men’s association interested in supporting price of butter 
purchased for the association’s account 97 percent of 
butter on the New York Mercantile Exchange at not 
less than the price fixed by the association, it is held, 
that respondents manipulated the price of a commodity 
in interstate commerce in violation of the act, and order 
entered suspending their trading privileges for 90 days, 
such suspension to be held in abeyance for two years 
conditioned upon observance of the act by respondents-. 1602 900 
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PACKERS AND STOCKYARDS ACT, 1921 






(Administrative Procedure Act) 





Rates AND CHARGES 
Voluntary Reduction in 

Respondent’s request for an authorization to reduce the 
price of hay and alfalfa delivered in ton lots or more, 
granted, and since good cause is found for making the 
rule effective less than 30 days after the publication 
thereof, the respondent is authorized to file and put into 
effect Supplement No. 8 to Schedule No. 11__------ _-. 1604 911 










PACKERS AND STOCKYARDS ACT, 1921 





DiIsMISSAL 
Petition for retonsideration. =... 2. ose sescoscen ccdenncue 1606 913 
RatTEs AND CHARGES 
Increase in 
Respondents’ request for an increase in the rate per coop, 
granted, the order of December 20, 1946, as modified, 
under which respondents are now operating, continued 
in effect to and including December 31, 1948___------- 1605 912 
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RECONSIDERATION 
Denial of Petition for 

Since respondent filed the petition for reconsideratioa 
21 days after service of the fina: order, and under the 
rules of practice it should have been filed within 15 days 
after the date of service, the petition is denied for 
failure to file within the time provided by the rules of 
practice under the act 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 


_ACCEPTANCE OF COMMODITY 
Action for breach of warranty not precluded by 
ASSIGNMENT OF REPARATION CLAIMS 
Assignability of Choses in Action 
Claims for reparation under the act are choses in action 
and are assignable 
AssuMPTION OF RISKS 
Buyer of peaches on f. o. b. basis assumes risks of injury that 
might occur during transportation 
BREACH OF WARRANTY 
Action for, not precluded by acceptance of commodity 
CHOsEs IN ACTION 
Assignment of claims for reparation 
ConTRACT OF PURCHASE AND SALE 
Failure to establish modification of, by oral agreement and self- 
serving testimony 
Modification of, by oral agreement carefully construed 
DAMAGES 
Measure of, based on— 
loss of profits under joint account agreement and unused 
part of amount deposited to apply to contract price of 
grapes as shipped 
Measure of, in general 
DEFAULT 
Admission of facts alleged in complaint by 
1612:928; 1615:940; 1616:942; 1617:945; 1621:96 
Waiver of oral hearing by 
1612:928; 1615:940; 1616:942; 1617:945; 1621:966 
DisMIssaL 
Failure to Prove Contract of Purchase and Sale 
Where seller’s agent denied that the agreement called for 
a purchase and sale of the lettuce in question, but 
averred that it was understood that the shipment would 
be purchased at an agreed delivered price, acceptance 
or rejection to be based solely upon respondent Elliot 
Company’s inspection at destination, it is held, that 
complainant-seller has failed to establish by a prepoa- 
derance of the evidence that the agreement was for a 
sale of the lettuce as alleged in the complaint and, in 
view of the condition of the lettuce as shown by official 
inspection certificate at destination and Government 
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Failure to Prove Contract of Purchase and Sale—Continued . Page 
inspector’s statement that condition defects would 
average at least 75 percent, the respondent Elliot Com- 
pany’s refusal to accept the lettuce cannot be said to be 
arbitrary and without reasonable cause, and the com- 
plaint should be dismissed as to both respondents 1613 928 
Lawful Rejection 
Where complainant sought damages from respondent for 
a@ rejection without reasonable cause of a carload of 
celery sold to respondent on an f. o. b. sale basis, held, 
that the evidence shows a contract between the parties 
for a sale on approval after an inspection of the celery 
by respondent at destination and that the complainant 
failed to prove that the rejection was without reasonable 
cause, and therefore, the complaint should be dismissed _- 
Settlement Between Parties 
Complaint for reparation dismissed on notification by 
complainant’s attorney that the complaint had been 
amicably adjusted 
EVIDENCE 
Controlling effect of inspector’s finding as to uniform sizes- - -- 
Failure to sustain burden of proof of breach of warranty 
Modification of Written Contract by Oral Agreement 
Claimed modification of a written contract by oral agree- 
ment must be carefully construed and cannot be estab- 
lished by self-serving testimony which is denied by op- 
posing party 
Single sale as, of market value 
Telegram as, notice of refusal of shipment within 24 hour rule_ 
Telegram as, notice of rejection within 24 hour rule 
¥. ©. 8. 
Buyer of peaches on basis of, assumes risks of injury during 
transportation 
‘(GENERALLY Farrity TicHT’” 
Meaning of term used by inspector 
INsPEcTOR’s FINDING 
Controlling effect of, as to uniform sizes 
Market VALUE 
Single sale, when evidence of 
Notice or REJECTION 
Twenty-four hour rule 
PRINCIPAL AND AGENT 
Failure to Prove Agency 
Where complainant alleged in its complaint involving the 
alleged rejection of a shipment of lettuce, that one of two 
respondents acted in the transaction as agent of the other 
respondent, and this allegation is denied by both respond- 
ents who in turn aver that the agent acted solely as agent 
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of the complainant who was to pay the brokerage, and 
the record contains a letter to the Department from the 
complainant which in effect confirms the contention of 
the respondents, it is concluded that complainant con- 
sidered the said respondent as its agent and expected to 
pay the brokerage charges 929 
RECONSIDERATION 
Petition for, Granted 
Respondent’s petition for reconsideration of reparation 
order granted in view of arguments raised as to terms of 
contract found in that order 925 
REPARATION 
Failure to Deliver 
Where complainant as assignee ot a reparation claim sought 
to recover a deposit of $250 per car or $1,500 on six car- 
loads of oranges alleged not to have been shipped within 
time provided in the contract of purchase and sale and 
therefore rejected by complainant, and it was found 
that one car was shipped within the time stipulated in 
the contract and improperly rejected by the assignor, 
which shipment was resold by respondent at a loss, held, 
complainant-assignee is entitled to an award of repara- 
tion in the amount of the purchase price minus the 
amount of the loss sustained by respondent by reason 
of the resale of one car ot the oranges 952 
Failure to Pay Balance of Purchase Price 
Where complainant sold to respondent certain potatoes 
from a carload shipped in interstate commerce after 
inspection of the potatoes by a representative of re- 
spondent partnership, and respondent accepted delivery 
of the potatoes but paid only part of the purchase price, 
and respondent failed to answer the complaint filed 
against it to recover the balance of the agreed price, it 
is held that, since the property in the goods has passed 
to the buyer and the buyer wrongfully neglected or re- 
fused to pay for the goods according to the terms of the 
contract, the seller may maintain an action against 
buyer for the price of the goods, and that respondent’s 
failure to answer the complaint operates as an admission 
of the facts pleaded therein, and its failure to pay for 
the potatoes constitutes a violation of section 2 of the 
act entitling complainant to an award of reparation in 
the amount of the unpaid balance of the purchase price- 938 
Where respondent failed to pay complainant the full pur- 
chase price of fresh fruits and vegetables sold and shipped 
by complainant to respondent and failed to answer the 
complaint seeking to recover the agreed purchase price 
of the produce, it is held, that respondent’s failure to ac- 
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Failure to Pay Balance of Purchase Price—Continued 
count and pay in full for the produce involved was a vio- 
lation of the act, that respondent’s failure to answer the 
complaint constitutes a waiver of formal hearing and is 
deemed to be an admission of the truth of the allegations 
of the complaint and, therefore, complainant is entitled 
to an award of reparation in the amount of the unpaid 
balance of the purchase price___.___-.-------- Se Sate 926 
Failure to Pay Loss on Joint Account 
Where complainant purchased sweet potatoes and shipped 
them in interstate commerce to respondent who sold 
them for their joint account, at a loss, but failed to share 
the loss equally, and complainant filed a complaint for 
reparation which respondent failed to answer, held, that 
the failure to answer constituted an admission of the facts 
alleged in the complaint, operated as a waiver of an oral 
hearing, and warranted an award of damages in an 
amount necessary to equalize the joint loss____..__---- 943 
Failure to Pay on Joint Account Agreement 
Where complainant contracted to purchase 10 carloads of 
grapes from respondent at an agreed price per lug and 
deposited $5,000 with respondent to be applied at the 
rate of $500 per car at the time of shipment from Cali- 
fornia to complainant at Montreal, Canada, and it was 
further agreed that complainant would sell the grapes 
on that market and seller and buyer would then share in 
the profits and bear the losses equally, but respondent 
shipped only one carload, which was sold at a loss, and 
retained the unused part of the deposit, and also failed 
to answer the complaint, held: (1) respondent’s failure 
to answer constituted a waiver of hearing and an admis- 
sion that the facts alleged in the complaint are true; 
(2) respondent’s breach of the joint account agreement 
violated section 2 (4) of the act; and (3) complainant be 
awarded damages for 4 of the profits that would have 
been realized if the additional 9 carloads had been 
shipped, less the loss sustained on the one carload 
shipped, plus the unused part of the deposit 1621 964 
Failure to Pay Purchase Price 
Where complainant sold a carload of bananas to respond- 
ent, through latter’s agent, who gave respondent’s check 
for the price on which payment was later stopped, held, 
that respondent’s failure to answer was a waiver of an 
oral hearing and an admission of the facts alleged in the 
complaint, and since respondent received and disposed 
of the bananas, its failure to pay the purchase price was 
a violation of the act for which reparation should be 
awarded complainant in the amount of such price--_.. 1616 941 
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Where complainant sold and shipped to respondent a 
truckload of cabbage f. o. b. Phoenix, Arizona, and re- 
spondent failed to pay the agreed price and a month 
later complained that the cabbage was in poor condi- 
tion on arrival due to an alleged freezing in the field, 
held, that respondent failed to sustain the burden of 
proving a breach of warranty and that notice of such 
breach was not given within a reasonable time, and 
reparation should be awarded complainant in the amount 
of the purchase price 1614 934 
Negligence of Commission Merchant to Keep Shipper Informed 
Where a commission merchant failed to keep the shipper 
informed of a dull and oversupplied market resulting 
in unusually slow sales of the produce involved, it is 
held, that such failure constitutes negilgence on the 
part of the commission merchant, but since the shipper 
did not show what, if any, damage resulted from such 
negligence, nominal damages only should be awarded - - - 946 
Repudiation of Refund Agreement 
Where respondent sold a carload of potatoes to complain- 
ant and complainant rejected the shipment for cause, 
and respondent agreed to take the carload back and 
delivered a check to complainant as a refund of the 
price that complainant paid, and respondent stopped 
payment on the check but offered to pay complainant the 
net proceeds received on its resale of the shipment, 
held, in complainant’s action for damages: (1) seller 
was required to furnish potatoes of the size and grade 
specified; (2) buyer’s acceptance of the potatoes did not 
relieve seller from damages for breach of warranty; (3) 
although a single sale is evidence of market value, 
damages are generally measured as the difference be- 
tween the value of the goods as warranted and their 
actual value; (4) buyer’s repudiation of the agreement 
to refund the price violated section 2 (4) of the act; and 
(5) complainant should be awarded reparation in the 
amount of the agreed refund agreement 914 
Unlawful Rejection 
Where complainant alleged a sale of potatoes in interstate 
commerce, the buyer’s rejection without reasonable 
cause, and asked for recovery of the difference between 
the contract price and the net proceeds realized from the 
resale of the potatoes, and respondent failed to answer 
the complaint, held: In accordance with the rules of 
practice, respondent’s failure to answer constitutes an 
admission that the facts alleged in the complaint are 
true and also is deemed as a waiver of an oral hearing, 
and reparation should be awarded on the basis of the 
facts alleged and admitted by respondent’s default ---- 923 
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Where complainant sold a carload of peaches to respondent 

and warranted them as Washington State grade No. 1, 

at a price f. o. b. shipping point, and at the time of ship- 

ment they were of that grade, and were tight packed, and 

at destination respondent rejected the shipment claiming 

that the peaches were not tight packed, and also that 

they were not of “correct sizing,” held: (1) the buyer 

assumed all risks that might result during transporta- 

tion; (2) the destination inspector meant by use of the 

term “generally fairly tight’ that 90 percent or more of 

the boxes were fairly tight packed; (3) peaches undergo 

some settling in the boxes during transit so that the pack 

at destination may not be as tight as at shipping point; 

(4) the finding of the shipping point inspector to the 

effect that the peaches in the boxes were fairly uniform 

is controlling; (5) complainant is entitled to an award of 

reparation in the amount of loss sustained by it; and (6) 
respondent’s counterclaim should be dismissed 1609 919 

TiTLE oF ComMODITY 

Effect of passage of, upon right of seller to sue buyer for price 

1615 940 


Notice of Rejection 
In a sale of celery on approval after inspection at desti- 
nation, telegram from buyer stating that this was not 
his “‘kind of celery”’ but he would try to sell the produce 
to someone else, held, that such notification constitutes 
sufficient notice of rejection under the 24 hour rule, 
especially where the parties had previously discussed 
the possibility of a rejection of the commodity------- 957 
Telegram as Evidence of Notice of Refusal of Shipment Within 
Where complainant claimed that it was not notified of 
the refusal of a shipment of lettuce by respondents 
within 24 hours after notice cf arrival of the shipment 
to respondents and the record shows that such notice 
was given to one of the respondents, complainant’s 
agent, in the afternoon of the day the shipment arrived 
and that the said agent on the same day telephoned 
complainant and informed it that the lettuce was being 
refused on account of its condition, it is concluded that 
complainant received prompt notice of respondent’s 
refusal to accept the lettuce in question 
Unirorm S1zEs 
Controlling effect of inspector’s finding as to 
VIOLATION OF AcT 
Breach of joint account agreement 
Failure to pay— 
balance of purchase price 
loss on joint account 
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VIOLATION oF ActT—Continued 
Failure to pay—Continued 
purchase price 1614:936; 1616 
Negligence of commission merchant to keep shipper informed. 1618 
Repudiation of refund agreement 1608 
Unlawful rejection 1609:922; 1610 
WARRANTIES 
Effect of failure to give notice of breach of, within reasonable 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


ADMINISTRATIVE PROocEDURE ACT 
Reference made by plaintiffs to, without contention of its applicability, 


Court Cases EXPLAINED 
National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 
U.S. 1 and Santa Cruz Fruit Packing Co. v. National Labor Rela- 
tions Board, 303 U. 8. 453, - — F. Supp. — 
Court CasEs FoLLOwED 
United States v. Rock Royal Cooperative Inc., et al., 307 U. 8. 533; H. P. 
Hood & Sons Inc., et al., v. United States, 307 U. S. 588; and United 
States v. Wrightwood Dairy Co., 315 U. 8. 110, - — F. Supp. —-_-_- 
De Minimis DoctTRINE 
Inapplicability of, under act regulating transactions in interstate com- 
merce, — F. Supp. — 
Dre Novo Hearina 
Denial of, in Proceeding under Section 8c (15) (A) of Act 
Refusal to grant plaintiffs a de novo hearing in proceeding under 
section 8c (15) (A) of the act, held, not erroneous, — F. Supp. — 
FINDINGS 
Effect of Failure to Make 
Plaintiffs’ attack upon the finding that the handling of all milk 


disposed of in the marketing area ‘‘is in the current of interstate 
commerce, or directly burdens, obstructs or affects interstate 


” 


commerce in milk and its products” is merely parreting the 
statute and no more than a conclusion of law is not well taken, 
because, desirable as such findings may be, even in a quasi- 
legislative hearing, the order cannot be found to be ‘‘not in 
accordance with law” on the ground suggested and, moreover, 

the finding is supported by the evidence, — F. Supp. — 

INTERSTATE COMMERCE 
Inapplicability of de minimis doctrine under act regulating transac- 
tice 30, — D.C ne oe i he etcntees ac a 
OrvER No. 68 (Wicnita, Kansas) 
Interstate Commerce 
Regulation of Intrastate Commerce Directly Affecting 

Plaintiffs’ contention that the small amount of 1.8 percentum 
of the total milk priced in the order moving in interstate 
commerce is too slight and too immaterial upon which to 
predicate Federal regulation of the marketing of the pre- 
dominantly intrastate milk, and that the doctrine of de 
minimis is applicable, is without merit since Congress made 
no mention in the act of percentage which must exist nor 
can the court, by judicial interpretation, read any such 
provision into it, and the Secretary is given the power to 
regulate the handling of certain agricultural commodities, 
including milk, as is in the current of, or which directly 
burdens, obstructs, or affects interstate or foreign com- 
mores; <— 5. GUN —~=52~ oe eke eek ees sence aig alae ee 
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Orper No. 68 (Wicuita, Kansas)—Continued Pagel 
Parity q 
Failure to Spread, Upon Record not Fatal 

Since the order contained the provisions and became effective 
at the time and in the manner prescribed by the act, and 
the need for the order and the terms to be incorporated in 
it seem to be a matter of discretion to be exercised by the 
administrative officer, not subject to judicial control unless 
absurd or exercised arbitrarily or capriciously, the failure 
to spread parity across the face of the record is not a fatal 

defect, — F. Supp. — 

Validity of 

In an action by plaintiffs-milk handlers under section 8e (15) (B) 
of the Agricultural Marketing Agreement Act of 1937, as 
amended, to review the rulings of the Secretary of Agriculture 
as embodied in the Federal Milk Order No. 68 regulating the 
handling of milk in Wichita, Kansas, marketing area, it is held, 
that the plaintiffs’ contentions that the order was unlawful on 
the ground (1) that the Administrator was without jurisdiction 
to impose a marketing order in the Wichita marketing area; 
(2) that he had failed to make essential findings; and (3) that 
the prior proceedings, the issuance of the order, and some of its 
terms and provisions were invalid are untenable since it has not 
been shown that the order was “not in accordance with law,” 
and, therefore, plaintiffs’ prayer for relief is denied, — F. 


PROMULGATION RECORD 
Failure to spread parity upon, not fatal, — F. Supp. — 


Worps AND PHRASES 
De minimis non curat lex, — F. Supp. — 
De minimis non curat praetor, — F. Supp. — 
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